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ALPHABETICAL LIST OF CASES FOR 1888 



PLAINTIFFS AND DEFfiNDAN'TS 



Plaintiff 



Alexandrine 



Baba 
Sangord 
Bedessee & anor . . . 



Defendant 



Cliaillet à ors. 



• • • 



Queen 
Queen 
Qaeen 



• •• 



Canal à or- 
Central Dock 



B, de Chalain ... 
Colin 

Comrasamj 
Crécy de Lannx . . . 
Crécy de Lanux . . . 



Perune 
Dnliamel 



• • • 



Pbilippini 

Logan 

B. de Chalain 

Board of Health 

Urcetre 

Oriental Bank 

Esnonf & other 



Demne 
Dnhaxnel 



Engrais M anricien. 



Government • 
Glanenr 



Maurice 



Nature of case or point 



A 



Appeal— Secarity judicatnm solvi ... 



B 



Appeal from conviction 



Do. 
Habeas corpus 



c 



• • • 



... 



• • . 



libel — Particulars 
Ajnendment of declaration 
Appeal — Meaning of no costs 
Action in- damages 
Appeal— Verbal lease 
Bes judicata 



Certiorari 



D 



Harel & others 
Messageries Maritimes 



• • . 



Decision 



Objection overruled .«. 



.« • 



•« • 



•• . 



Dismissal 
Appeal dismissed 
Writ discharged 



••• 



•• • 



Particulars must be 

giveti 
Amexidment allofred... 



Appeal dismissed 



•• 



Judgment for plaintiff 
A ppeal dismissed . . . 
Objection overruled .. 
Writ discharged 



HoBsen Jaffar 
HoBsen 



• • • 



doeen 



Divorce for lunacy 
A ction— Confusion 

E 

Appeal— -Final judgment 

G 

Appeal from decision of District 

Court 
Action— Tardy arrival of goods ... 



Action dismissed 
Action dismissed 



• . 



Objection overruled .. 



. . . Lebreux 



.• • 



•• • 



H 

Assizes — ^Point reserved 
Action against guardian 



Appeal dismissed 
Judgment for plaintii 



;^. 



Verdict maintained . 
Action cffiimissed 



t 
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Plaintiflf 



inot 



• • • 



lasson 



• • t 



t • • 



bel 
)sajee 



)toosamy the 
wife 
•el 



rac 



rainsamy 



••fl 



•• • 



Defendant 



Pontenay 



Descubes 



er 



Pilot & others 

Queen 

Municipal Corporation. 

Mootoosamy the hus- 
band 
Colonial Secretary ... 



Hodg-ion 
Queen 



Nature of case or point 



Action on a will 



• • « 



decision 



Action dismissed 



icier 



)o. 



Sauzier & or. 



Haggard 
Do. 



Gureur General, 
icureur General. 



Appeal from Master's decision 



M 



Partial homologation of a deed of 

partition 
Powers of Superintendentof Internal 

Revenue 
Attachment — Arrears of taxes 

Divorce — Reconcilation 

Action — Repayment of money 

Appeal — Validity of attachment . . . 
Appeal from conviction 



Certiorari — Execution of judgment 
at Madagascar 



Appeal dismissed 



Page 



39 



125 



I 



Action against Consul 
Damages — Denial of justice 



Deed homologated — 

Conviction reversed , . . 

Attachment ^et jaside. 

Costs allowed to at- 
torney 
Action dismissed 



Order set aside 
Appeal dismissed 



15 

56 

26 

112 



116 



91 



Writ discharged 



Monty & Magistrate Certiorari — Res judicata 

of Port Louis 
Bench & Armand ... Certiorari 



een 
een 



• • • 



ffaut 
Bsool 
id 



Aliphon 

H. Darney & olherâ... 



Mauritian Marine In- 
suramie Company 



*anfle 



Flower 
Oriental Bank 



Q 

A ssizes — Poia t reserved 

Certiorari — Lodgings to Labourer», 

R 

Claim for loss of ship 
Appeal from Seychelles 



Pleadings amended ... 
Judgment for plaintiff. 
Judgment reversed ... 
Writ discharged 



111 



Judgment for accused. 
Judgment reversed ... 



lUL 
120 

54 
71 



20 
12 



Claim of «hare of water 



• • • 



Judgment for defen- 
dant 
Judgmeqt reversed ... 

Judgment for plaintiff. 



5 

47 



<- 
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Plaintiff 



Reid 
Bose 



• • • 



:•• 



Defendant 



Nature of case or point 



Oriental Bank 



• • • 



Desmarais & anor ... 



Seenarain . . .| Ramtohnl & ors 



âidick KHaroon) . . . 
Sylvain 



Tourrette 



Viftro 
VythiliDgtlm 



Waicott 



• • • 



Peterson 

Tourrette 



Dardanne & ors 



••• 



••• 



Chellen 
Sooprayen 






Provisional execution pending appeal. 



Certiorari 



s 



» • • 



Appeal-^Jurisdiction 

m 

Action on charterparty 
Appeal— Bights of auctioneer 

T 

Action— Oral evidence 



Appeal— Value of Land 



Appeal — Trust 



Cassim Maipoojee ... 



w 



Action — Demurrage 



Decision 



Motion refused 



• «1 



Judgment reversed .,, 



Appeal dismissed 



Action dismissed 



• • • 



Appeal dismissed 



Evidence allowed ... 



Affidavits to be sworn. 
. . J Appeat dismissed ... 



Judgment for plaintiff. 



I 



♦ 
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INDEX OF MATTERS FOR 1888 



ABANDONMENT— Though goods are or- 
dered for a special occasion which has 
passed bj upon their landing tardily^ 
this is not sufficient to justify their 
total abandonment p. 77 



Do. Vide Insuranor. 
ACQUITTAL— It is not sufficient for par- 
ties to set up as a defence, that thejj 
bona fde, believed that they had 
a colorable title, but they must show, 

to the satisfaction of the Magistrate, 
that they really bad a colorable 



title. 



...p. 122 



ADJUDICATION- The final price of ad- 
judication at the bar of the Master is 
deemed to be the final and definitive 
value of the property (Ordinance 19 
of 1868, Art. 203) p. 56 

AFFIDAVITS— Parties to a judgment by 
consent cannot file affidavits in a sub- 
sequent suit, to explain what they 
meant under the compromise arri^d 

a» ••• » » » ••« ••• A • ^9 

Do. Vide Appbal. 
AMBIOUITY — Ambiguous expressions must 
not be used in pleas to criminal 
Informations, and in decisions of 
Magistrates p. 54 & 90 

AMENDMENT— The Supreme Court will 
amend a declaration or plaict, when 
the principal question in issue remains 
exactly the same, after, as well as 
previous to, the amendment.... p. 8 

Do. When a plea of protection or privilege 
had not been clearly pleaded in 
answer to an action in damages for 
a tort, the Court gave leave to 
the defendant to amend his plead- 



mgSi 



• • • 



,.. p» 51 



APPEAL~Wfaen the true value of ttie 
subject matter of a claim does not 
appear from the Record, that value, 
on appeal, must be established by 
affidavits i^, 22 

Do. When an order by a Court of first 
instance has a character of finality 
and places a party in the impossibility 
of moviog further in the matter, the 

right of appeal lies f ; 29 

Do. The Court, under certain circum- 
stances, will not grant a provisional 
execution of its judgment pending 
an appeal to the Privy Council, p. 30 

Do. The Commission of the Acting Dis- 
trict Magistrate of the smaller de- 
pendencies is i:ot dissolved by his 
appointment as Acting District Ma« 
gistrate for one of the Districts in 
Mauritius p. 33 

Do. Bight of appeal— When a District 
Court refuses an amendment and 
strikes out the case and refuses to 
nonsuit the plaintiff, the order of 
the Magistrate has a character of 
finality and the plaintiff has the 
right to appeal therefrom ... p. 86 

Do. The real matter at issue in a questien 
of appeal is not the amount of the 
costs a plaintiff, whose case has been 
struck out, has been ordered to pay, 
but the amount claimed from the 
defendant tn the principal action 



itself 



... p. 86 



Do. When a party to a suit has not moved 
that certain other interested persons 
should be made parties to tke suit| 
he cannot afterwards, on appeal, com- 
plain of their absence in the Court 



below ... 



... 



APPEAKANCE-When the rights of a 
parly to a suit are not put in question 
in tbe daelaratûm or plawrt, ihat 
party, being not properly a contra- 
die tor in the case, need not^jMelaiel^ 
put in an appearance ... p. 104 

ASSAULT— A party charged with larceny 
with violence and with assault with 
intent to rob, cannot be found guilty 
of simple assault p. 20 

ASSIGNMENT— Unconditional assignment 
of bankrupt's property— FWe Trust, 

AWA€HMENT~An ait^ohment for ar- 
rears of taxes doe by a former owner, 
>^ having been lo^ed after tàe distribu- 
tion of the sale price into the hands 
of the purchase!' of the immoveable 
property art the bar of the Master, it 
was set aside as having been lodged 



too late 



• • • 



.*. p. 56 



Do. Ft de AuCTfONBBB AN© COMFBNSATION. 

Do. Validity of attachment contested; 
vide Jurisdiction. 

AUCTIONEER— An auctioneer has a right 
to claim in his own name the sale 
price from the purchaser in order to 
distijbutc the same to the interested 
parties, after deduction of hrs com* 
mission bnd other dharges ... p. 100 

Do. An auctioneer most keep the proceeds 
of the sale in bis own hands for three 
days, for the purpose of allawing the 
creditors of the vendors to lodge an 
attachment (Ordinance 8 of 1838, 
section 10) p. iqq 

Do. The auctioneer entrusted with the 
sale is answerable to the vendor, ai d 
not the auctioneer whom the first 
may delegate to make the sale p. 100 

AUTHORITY — Abuse of authority by 
Magistrate is ground for an action in 
damage (V. Damages), „, p, 120 

AVTEEFOIS ACQUIT-) Vide 

AUTREFOIS CONVICT- 1 Res Judicata. 



AYANT CAUSE-When a party can insist 
upon the '' ayant cause" particulier, 
fulfilling aa agreeiBeat originally 
entered into with the author of that 
«ayant cause'', the latter, in his turn, 
is entitled to insist upon that party 
f uifilKng towards him the shaie €£ the 
obligattoBs inouttbeni upon the party 
under the agreement p. 1 

BANKER'S BOOKS— The Banker's Books' 
Evidence Act of 1879 applies only to 
Banks to which are going conoems 
and which have numerous references 
to make each day to previous entries 
in books, and not to Banks in liquida- 



tion 



••• 



• • • 



• • • 



• •• p« 00 



Do. A Bank, evtti when in liquidation, 
cannot be called upon to produce 
all its Books, in order that a oom« 
plainant should hunt up evidence 
of a misdemeanor alleged to have 
been committed «cveraJ years be- 



fore 



• « • 



... F. 88 



BENCH-PuH Bench Vide Poi«» bubrvbd 
BENCH OP MAGISTRATES-- Vide Dm. 

TEICT MAaiSTSASBa. 

BENEFIT OP IN VENTORY-nVfo Hbum. 
BILL OP LADINQ-Thô iamuof a BiUof 
lading should be ooiutnied with abso- 



lute Btriotaesg... 



• •• 



... P. 77 



BOARD (GENERAL) -Ordinance 8 of 1874 
does not expressly authoriie the 
General Board to do acts which would 
restrict the use of his property by a 
private person p. jq 



Do. As the terms of Ordinance 8 of 1874 
are not imperative but permissive, the 
inference is that the legislature in- 
tended that the discretion, as to the 
use of the general powers conferred 
on the Board, should be exercised 
in strict conformity with private 
"&*i*» p. 70 



t • • 



I • 1 



]W Wkc» à person k mfeetod wiEk a 
contagioQfl dkeftse wlu^ may be the 
primeny cause o£ an epidemic of a 
formidable nature^ it k làm^ Rght and 
duty of the coDBtituted authoriliiee to 
interfere for the protection of society, 
and if it becomes thereby absolutely 
necessary tso place some restraint on 
individual freedom^ or even the enjoy- 
ment of private property, no indem* 
nity can be claimed {Art, 42 ofOrdce, 
8e/1874) p. 4Q 

CAPTAIN— Ftde Master— Insurancb. 

OHABTER-PARTT-^ a Charterer agree" 
to pay a gross sum for the whole 
vessel, the pafment is no more af- 
fected by the quantity actually carried 
ilxQU Hie hire of a house would be by 
the use or non use made of it» p. 95 

Do» If a chartev*party req^oins that the 
ship be loaded with a full eargjo or 
to her utmost capacity,, the hirer is 
not obliged to put in^ and if he 
offers, the Master is not obUged to 
receive mora cargo than she can safely 
carry, akhough all the space is not 



filled 



• • f 



p. 95 



Dov There is no custom ef teode in Man* 
ritius that, when a notice is served 
after noon, the hy dajm begin to ran 
not. en the day following the lecep- 
tion of the notice^ but on i^e next 
following day p. 117 

CHOSE JUGÉE— Tïdô Bas Jxtdioata. 

COLLOCATIONS— Fk26 Homologation. 

COMPENSATION — When a sale takes 
place through an auctioneer for the 

benefit of all the creditors of the 
vendor, one of those creditors who 
purchases the things sold, cannot 
invoke compensation. Art. 62E^,. C. 

p. 100 



P. C. .«. 



•«• 



CONFUSION— Of Evidence — Fitie Evi- 

BBNCll. 



CONFUSION-^Ift oÉiier «9M: eonfmon 
shouM take plaee, tbe debtor must 
have the foU ewnessèsp, asid not the 
Mere wnCsaot cf tk^cfans ... p. 59 

OONSTRUOTION— Constrsctioa of Deed. 
Tiéh BfecA 07 Lânnch 

CONSUL-^ When the Fritish Consul at 
Madagascar acts on the criminal side, 
seems fhaC he is entitled to the pro- 
tection extended to Magistrates by 
11 and 12 Victoria Ch. 44 ... p. 61 

CONSUL - When the British Consul a* 
Madagascar acts in the exercise of 
his f ujBetions, he is entitled to the 
protection which the Common Law 
of England» afMirt from the sfka- 
tutes, extend» to Judges of Courts 



ef Record 



••» 



... p. 51 



Dov Tbe pleathttk tiie Coosalar Judge 
was tteting within his jurisdiction 
must be clearly pleaded ... p. 51 

CONSULAB COURT— The Supreme Court 
of Mauritius bas concturent juris- 
diction witb the Consular Court 
of Madagascar in all snits arising 
in Madaj^ascar,. between British 

..- p. 51 



Snligeets 



^¥- 



t « • 



D»k An actio» io ènoagn against the 
British Oonsol ior a tort eansed by 
him u. Mfldagaeeai», was properly en- 
tered before the Supreme Court of 
Mauritius, as the Consul could not 
haye been properly sued in his own 
Court .«• ••» ••• •»• F* vi 

JSk>. Th0 British Ckmsdac. Court at Mada* 
gascar i&wldihe looked upon, not at 
a Superior, but as aa inferior Court 



of Reeord 



. • • 



... p. 120 



Do. The Supreme Court of Mauritius has 
no power to issue an injunction to 
the Britieh Consular Court at Ma- 
dagascar* ... ... ••• p* 120 

Do. Vide I Execution of Judgments ob« 
tained in Mauritius • F. Ill 



vn 



CORPORATION— When illegal acts are 
committed by officers of a Corpora- 
tioDy acting ostensibly for the said 
Corporation^ the latter is primarily 

responsible p. 40 

I)o« When illegal acts are committed by, 
or with the sanction of a Corpora- 
tion, the approval thereof by the 
head of the Colony, cannot prerent 
the^GOrporation from being sued in 
damages p. 40 

COSTSr^Tidfe Heibs, 

Do. A majority of the Judges found a 

plaintiff liable to pay costs of an 

amendment, though the amendment 

was opposed by the Defendant, p. 8 

iàÊO* A reconciliation having taken place 
pending a suit in divorce^ the husband 
(Defendant) was found liable to the 
wife^s attorney for the costs incurred 
at the request of the wife in the suit 
itself, and for the costs made in 
an application for provision under 
Art : 878 C. P- C, but not for the 
costs of an application referred from 
Chambers to Court, to allow the wife 
to '' ester en jugement '' in a com- 
plaint entered by her against her has- 
band, before the District Court, p, 26 
Do, On a certiorari, each party having 
been successful in a certain measure, 
the Court divided the costs... p, 122 

COURT— (Supreme). The Supreme Court 
of Mauritius has concurrent jurisdic- 
tion with the Consular Court of 
Madagascar in all suits arising in 
Madagascar between British Sub- 
jects^ and an action for tort against 
the British Consul can be entered 
in Mauritius before the Supreme 



Court 



t • • 



p. 51 



OOUBTS — No action lies against the Judges 
of the Superior Courts of Record in 
England, for refusal to act... p. 120 
Do. Inferior— When Inferior Courts in 
England refuse to act, the remedy 
is an ilqunctioqi. ... ... r. 120 



Do. The Supreme Court of Mauritius has 
no power to issue an injunction to 
the British Consular Court of Ma- 
dagascar p. 120 

CREDITOR— A Mortgage creditor is bound 
to give a regular discharge to the 
** tiers détenteur" (purchaser) who 
pays a mortgage debt p. 47 

CUSTOM OF TRADE — Vide Chabtbr- 

PABTT AND LaT DATS. 

DAM AGES— When a person is infected with 
a contagious disease which may be 
the primary cause of an epidemic 
of a formidable nature, restraint 
imposed by the constituted autho- 
rities on individual freedom, or the 
enjoyment of private property, does 
not give rise to an action iu da* 



mages 



... p. 40 



Do. Contrary view held by one Judge 40 

Do. The measure of damages for delay iu 
delivery of goods, is not the profit 
that might have been made if they 
had been delivered in time, but the 
actual depreciation in the market 
value, between the date at which they 
should have been delivered and that 
of their actual delivery ••• p. 77 

Do. No damages are due to a party, owing 
to the fact that he is compelled to 
postpone his departure from the Colo- 
ny, to bring his case before the 



Courts ... 



... p. 117 



Do. No action lies against the Judges of 
the superior Courts of Becord in 
England for refusal to act ... P* 120 

Do. The only civil remedy to the litigant 
against a refusal to act from the 
British Consul at Madagascar is an 
action in damages .., ... f. 1Î0 

Do. A Consul or Magistrate who refuses 
to hear a case brought before his 
Court, is guilty of an abuse of his 
judicial authority p. 120 



vm 



DECLARATION— Â declaration in a case 
of libel shonld contain ftill particulars 
of the place^ time etc., of the libel 
Vide Procedure p. 114 

DELIVERY— Tardy delivery Vide Damages. 
DEMURRAGE— Fiifl Ohaetebparty. 

DISCHARGE— Fide Mortgage and Tiers. 
Détenteur. 

DISEASE— Contagious Disease, Vide Da- 
kages. 

DIVORCE— Sœvitiœ on the part of thehos- 
hand is cause for restraint, but not for 
divorce, when they result from mental 
unsoundness, even when that unsound- 
ness wasnot suspected before marriage 



• •• 



Do. A withdrawal of an action in divorce 
on account of a reconciliation is not 
at all equivalent to a dismissal of the 



action ••• 
Do« Vide costs. 



••• 



• • • 



... p. 26 



DISTRICT COURTS— A District Court, or 
Bench of Magistrates, cannot be called 
upon to proceed with a criminal trial, 
when the evidence heard before them 
discloses a higher offence than the one 
charged in the Information, and when 
the higher offence is one as to which 
the Magistrate or Bench possesses no 
jurisdiction p. 71 



Do* Jurisdiction in actions entered by 
widows, married under the regime o 
communauté.- Fkia Jurisdiction. 

DISTRICT MAGISTRATES — The Com- 
mission of the Acting Magistrate of 
the smaller Dependencies is not dis- 
solved by his appointment as Acting 
District Magistrate for one of the 
Districts in Mauritius p. 82 

Do. District Magistrates should keep their 
Secords as complete as possible, and 
should make fall entries therein. ?• 34 



EMBEZZLEMENT— In a charge of em- 
bezzlement, the Information should 
state whether the thing embezzled 
had been entrusted in virtue of a 
deposit or in virtue ot a trust, de- 
posit and trust being different con- 
tracts p. 90 

Do. When the Information charges em- 
bezzlement of a thing entrusted in 
virtue of a deposit or trust, there is 
no ambiguity, if the Information 
states at the same time, that the thing 
was entrusted for the purpose of 
being pledged p. 90 

EPIDEMIC— Fide Damages. 
ERROR — The Court possesses the power of 
rectifying an error committed, by a 

testator in his last will, analK^ubs- 
titute therein one name for an- 
other ... ... ... ... p. 89 

EVIDENCE— The Banker's Books Evidence 
act of 1879, applies only to Banks 
which are going concerns and which 
have numerous references to make 
each day to previous entries in 
Books, and not to Banks in liquida- 



tion 



... p. 88 



Do. A Bank, even when in liquidation, 
cannot be called upon to produce all 
their books in order that a complain- 
ant should hunt up evidence of a 
misdemeanour, alleged to have been 
committed several years before, p. 88 

Do. The Magistrate is not required to 
give a formal decision to the effect 
that the witness is hostile, before he 

can allow the witness to be contra- 



dicted 



• • • 



... p. 90 



Do. The mere memorandum of a survey 

taken ante litem motam, and unsworn 

to, cannot be considered as evidence 

on a disputed question of fact about 
a chçjrter party p. 95 

Do. The opinion of a Master as to how 
far his ship can be safely loaded, is 
entitled to great weight and is con- 
trôlable only by decisive evidence of 
a mistake on his part.*. ... f, 94 



tr 



th» Coofuftioa of evidence mast some- 
times arise in cases in whîcli a claim 
is made under a verbal lease^ and in 
case of denial of the lease, for the 
illegal use and occupation of pre. 

mises ... ... ... ... p. 102 

DOk It is competent for a plaintiff to 

examine a defendant on his personal 
answers^ in order to try to obtain 
from him an admission of the existence 
of an alleged contract of tease, f, 103 
EXECUTION— The Supreme Court , under 
certain circumstances, will not grant 
a provisional execution of its judg- 
ment, pending an appeal to the Privy 

Council ... p. 80 

Do. A judgment obtained in the Supreme 
Court of Mauritius, can be executed 
by order of the British Consular 
Court at Madagascar, after the judg- 
ment debtor, there domicile d, has been 

called upon to show cause, if any, 
against its execution ... ... p. Ill 

FAITH— Good faith— Vide Title. 

FAUTE— When a plaiotiff is dealing with a 

matter beyond his power of inspection, 
it is very dif&cult, if not impossible^ 

for him to obtain direct evidence of 
the defendant's fault or negligence. 

lie may, then, establish his case by 

presumptions or circumstancial evi- 
dence ... ... ... ... B. 60 

Do. In action in damages caused by 
*' faute " or " négligence ", the Law 
applicable in Mauritius is the Code 



Civil 



p. 60 



Do. Although the Mauritius Govern- 
ment be. authorized to ' use steam 
Engines on<theûr Railway Lines, they 
are bound to. pa^ for the daonages 
caused by the said ^' Engines '^, when 
there has been '^ faute ^' or <' négli- 
gence".^ p. 60 

FORGERY— A distinction must be made in 
the information, between forgeries by 
the counterfeiting of genuine signa- 
tures and forgeries by the use of a 
fictitious name p. 73 



GUARDIÂN---The g«ardia« is not hwoA 
to invest bgr way of Mortgage the 
moneys of bia ward, unless the family 
Council made this a co«diticMi.of his 
appointment p. 49 

Do. He is not bound to act concurrently 
with the subguardian, unless he was 
appointed under that condition hy 
the family Council ... ,.. p. 49 

Do. Subguardian should not interfere 
with the administration of the guar- 
dian, unless there be any danger 
threatened to the minor's funds, or 

...p. 49 



*' mauvaise gestion 



f> 



HABEAS CORPUS— The amount of a re- 
cognizance on the Criminal side may 
be recovered as a fine', and the pay- 
ment thereof ean be enforced by 
imprisonment at onc6| without pre- 
viously issuing a warrant of distress 
against the moveables ... p. 84 

Do. An amended warrant of commitment 
may be put in at any time, before 
the return to the writ has been 



made 



... F* 04 



Do. On a writ of Habeas Corpus, the 

Court will generally look only at the 
warrant, in order to ascertain whether 
the prisoner has been lawfully com- 
mitted, and not at the record. . . p. 84 

HEIKS — Heirs, under benefit of inventory 
may be considered as having con- 
sented to bear costs incurred by them 
on a proceeding by '' folle* enchère "j 
when the judgment by consent secures 
to them the costs of a judicial sale 
begun by them f. 24 



HOMOLOGATION (partial) — The Court 
may homologate a deed of partition, 
in so far as undisputed collocations 



are concerned ... 



• * * p. 



HOSTILITT— In a witness - VicU Evidbnob 
and WixirxsaKS. 



X 



INOTICNITY— Right erf indemnity for par- 
tial eviction ùr dumage done to an 
Estate^ does not pa«8 to subsequent 
paroliaser^ who is presumed to have 
paid only an inferior price for a pro- 
perty thos lesseMd in value ... p. 1 

INFORMATION— An Information which 
embodies the words of the Statute and 
nothing more^ is good in law... p. 46 

Do, A distinction must be made in the 
Information between forgeries by the 
counterfeiting of genuine signatures 
and foi^eries by means of a fictitions 



name 



... p. 73 



Do. In a charge of embezzlement^ 
care should be taken to state in 
the information whether the thing 
embezzled had been entrusted in 
virtue of a deposit or in virtue of a 
trust ; deposit and trust are two 
different contracts p. 90 



Do. In an information charging embezzle, 
ment of a thing entras ted in virtue of 
a deposit or trust, the ambiguity 
oeusf s, when it is added that the thing 
was entrusted for the purpose of 
beini; pledged p. 90 

1ÎTJUNCÏI0N— Fide Couets— Damagbs— 

JUBISDICTION. 

INLAND REVENUE— The Superintendent 
. of Inland Revenue has no right to 
prosecute offenders under the Penal 
Code — Vide Prosecution. 

INSURANCE— The abandonment of a ship 
is not justifiable^ till all reasonable 
efforts have been made to save the 



ship 



p. 4 



Do* It is incumbent upon a Captain who 
by abandoning his ship has become 
the agent of the insurers^ to com- 
municate in time to the latter the 
conclusion arrived at bj him, so that 
they should take step^ to protect 



their interests... 



• • a A • 



4 



Do. The Master who sells an abandoned 
ship, must makeaserious and adequate 
attempt to get local tenders from 
intended purchasers f* 4 

INTERPRETATION— Parties to a judg- 
ment by consent cannot file affidavits 
in a subsequent suit, to explain what 
they meant under the compromise 
arrived at p. 24 

JUDGE — (at chambers) Vide Jurisdiction. 

JUDGMENT— The Court, under certam cir- 
cumstances^ will not order a provisio- 
nal execution of its judgment pending 
an appeal to the Privy Council, p. .30 
Do. A party who has obtained a judgment 
in the Supreme Court of Mauritius, 
against an individual domiciled in 
Madagascar^ may again take judg- 
ment against his debtor in the Con- 
sular Court theie p. 104 

Do. A judgment obtained in the Supreme 
Court of Mauritius can be executed 

by order of the British Consul at 
Madagascar, after the judgment deb- 
tor^ there domiciled, has been called 
upon to show cause, if any, against 

iis execution p. Ill 

Do. A judgment obtained before a foreign 
Court of competent jurisdiction, is 
accepted by the C'curts of England 
as being, prima facie, conclusive 
between the parties ; but its validity 
may be questioned p. Ill 

JURISDICTION— The Supreme Court of 
Mauritius has concurrent jurisdiction 
with the British Consular Court of 
Madagascar in all suits arising there 

between British subjects ... p. 51 

Do. A Magistrate or Bench of Magistrates 

cannot be called upon to proceed with 

a criminal trial, when the evidence 

heard before them discloses a higher 
offence than the one charged in the 
infoimation, and when the higher 
offence is ore as to which the Magis- 
trate or Bench possesses no jurisdic- 



tion 



• * • 



... P. 71 



XI 



Do. A widow, formerly common in property 
with her late husband^ sues in her 
own right when she asks that a squat- 
ter on land, once forming part of the 
community, be ejected, and the Dis- 
trict Court is competent, as such 
action has nothing to do with the 
interpretation of a contract of mar- 
riage or a disputed question of inhe- 
ritance ... ... ... ...p. 104 

Do. The Judge at Chambers has no juris- 
diction to hear and decide on the 
validity of an attachment which is 
opposed. He has power, when opposi- 
tion is disclosed, to refer the matter 
to the full Court p. 115 

Do. A District Magistrate after, acquitting 
parties, for alleged trespass on dis- 
puted land, has no jurisdiction to 
give to them the order not to 

disturb the complainant ; the re- 
medy to complainant is an iu- 

• junction obtained from the Supreme 



Court ... 



...p. 122 



KNOWLEDGE — Guilty knowledge need 

not be charged in the Information, 

when the Penal Section does not 

contain the word "knowledge'^ or 

" knowingly/' ... p. 46 

LABOUR LAW— Under Art. 223 of the 
Labour Law, the em ployer is impera- 

tively bound to provide bis labourers 
with lodgings. The object of the 
Article is to enact sanitary regulations 
for the dwellings of Indians who 

work on Estates p. 11 

Do. The employer and labourers cannot 
agree that the latter will not reside 
in a camp provided by the owner on 

the Estate, but in lodgings under the 
control of a stranger... ... p. 11 

LARCENY — With violence. Vide Assault. 

LAY DAYS — There is no custom of trade in 
Mauritius that when a notice is served 
after noon, the lay days begin to run 
not on the day following reception 
of the notice, but on the next follow- 
ingday... ... p. 117 



LEASE— Verbal lease— ^FtcZd Evidbnci and 
Personal answebs. 

LIBEL— Fiia Declaration— Procédure. 

LICITATION— A person who is not a party 
to a licitation cannot appear and 
move for the nullity of the same 
(Ordinance 19 of 1868— Sections 85, 
86 & 108) p. 104 

LOADING— The opinion of the Master how 
far his ship can be safely loaded is 
entitled to great weight ... p. 94 
Vide CharterParty— Master— Ship 

LODGINGS— FÛÎ6 Labour Law. 

MASTER — Master is not to abandon his ship 
till all reasonable efforts have been 
made to save the same ... p. 4 

Do. The Master must make a serious and 
adequate attempt to get local tenders 
from intended purchasers^ after aban- 
donment of the ship ... ... p. 4 

Do. The Master who abandons his ship 
becomes the agent of the Insurers. 
He is bound to communicate to themi 
in time^ the conclusion arrived at^ to 
enable them to take steps to pi|btect 
their interests ... p« 4 

Do. of a ship — His opinion on the ques- 
tion howmuch his ship can safely cany, 
is entitled to great weight, and is con- 
trôlable only by decisive evidence of 
a mistake on his part p. 94 

MATTER AT ISSUE — Value of — Ftie 



Appeal 



... p. 86 



MORTGAGE— The tiers détenteur is liable 
for the mortgage debts, even when 
he has not taken charge of the same 
in his deed of acquisition, and is, 
consequently, entitled to ask the 
creditor for a discharge when he pays 



such a debt 



... p. 47 



ORDER— An order of a Court of first in- 
tance which has the character of 
finality and which prevents a party 
from moving further, is liable to be 
appealed from... ... ...p. 29 



i 



XII 



PARTITION - Deed of — Vide Homolc 
Tioir, 

PÀETNEESHIP— FîcÏ6 Debd op partnee- 
SHIP— Property— Evidence. 

PEE60NAL ANSWERS^Ifc is competent 
for a plaintiff to examine a defendant 
on his personal answers in order to 
try and obtain from him an admission 
of the existence of an alleged contract 
oîhhse P. 103 

POINT RESERVED— The full Bench will 
not consider a point which was not 
clearly reserved during the trial at the 
assizes, unless all the parties deal 
with it as if it had been reserved ly 
implication ... : ;.. p. 73 

PRINCIPAL— Responsability o^ principal 
— Vide Corporation and Responsi- 
Wlity p.^ 40 

PROCEDUBE— The plea that a Magis- 
trate or Judge was acting within 
his [jurisdiction must be clearly 
pleaded to an action in damages for 



a tort ... 



•• • 



••t 



... p. 51 



Vide AMENDMENT. 

Do, Absence of interested parties and non 
appearance of party summoned, but 
whose rights are not put in question. 

Vide AFFEABANCB. 

Do. A declaration for libel or slander 
should mention the places where, 
the times when, and, if possible, the 
names of all the persons to whom 
the alleged libel or slander was pu« 
Wished ... f. 114 

1, Do. Vide. Reference to District Court 
after amendment «,« ,,, p. 8 

PROPERTY— Oral evidence is admissible 
when a party does not seek to esta- 
blish a deed of partnership, with all 
its clauses, but merely to prove that 
certain moveables are the common 
property of plaintiffs and defendant, 
and when there is, besides, a beginning 
of proof in writing , p. 79 



I 



PROSECUTION— The privilege of prose^ 
cution under the Penal Code belongs 
(a) to the party injured himself (h) 
to the Procureur General (Ord : 29 
of 1853) and (c) to the Police (Ord : 
11 of 1860) F. 15 

PROTECTION— When the British Consul 
at Madagascar acts in the exercise of 
his functions, he is entitled to the 
protection which the Comimon Law 
of England, apart from the statutes, 
extends to Judges of Courts of 



Record... 



• • • 



... p. 51 



Do. When he acts on the Criminal Side, 
he seems to be, besides, entitled to the 
protection extended to Magistrates 
by 11 and 12 Vict. C. 44. ...p. 51 

RAILWAYS— Though the Mauritius Go- 
vemment be authorized to use steam 
Engines on their Railway lineSj 
they are bound to pay for the 
damages caused by " faute " or 

•••P. 60 



négligence *'.., 



••• 



RECOGNIZANCE^Fide Habeas Corpus. 
The amount of a recognizance on the 
Criminal Side may be recovered as a 
fine, and the payment thereof can 
be enforced by imprisonment ai 
once, without previously issuing a 
warrant of distress against the mo- 



veables ••• 



•• • 



... 1l» 04^ 



EECONCILIATION—A withdrawal of an 
action in divorce on account of recon- 
ciliation is not equivalent to a 
dismissal of the action. •». p, 26 

RECORD— District Magistrates should keep 
their Records as complete as pos- 
sible, and should make full entries- 

... p. 34 



therein. . . 



••• 



». . 



Do. On a writ of Habeas Corpus, the 
Court will generally look at the war« 
rant in order to see whether the 
prisoner has been lawfully committed, 
and not at the Record. ... p. 84 



xin 



Do. The Record of an appeal ou the Cri- 
minal side to the Supreme Court 
cannot be added to afterwards^ by the 

introduction therein of the shorthand 
T\ riter's notes, to show that the ground 
of the decision of the Court of Appeal 
was the incompetency of the informa- 
tion in the Couit below ... p. 54 

REFERENCE— After the amendmeat of a 
declaratioD^though the reduced amount 
claimed makes the case cognizable bj 
the District Court, the Supreme 
Court will retain the same, as there is 
no form of procedure known for 
referring a case to an inferior Court, 
under such circumstances ... p. 8 

RES JUDICATA — When several parties 
are jointly and severally liable, any 
judgment given in favour of any 
one of them may be invoked by 



others ... 



.., p. 19 



Do. A judgment which ia^ being ap- 
pealed from is not final, and can- 
not h^ve the authority of '^res 



judicata 



99 



• •t 



... P. 19 



Do. TJie Court cannot consider its decision 
upon points already raised by the 
plaintiff against another defen- 
dant in a former suit, as being '^ res 
judicata ** or even " ratio scripta " 
and prohibit the plaintiff from again 
raising them .., p. 19 

Do. Res judicata may mean " autrefois 
acquit " or " autrefois convict ''.— 
Such an ambiguous expression should 

not be used in a plea to an informa- 
tion, and the Magistrate's judgment 
must show whether he considers that 
the accused has been already acquit- 
ted or already condemned ... p. 54 

HESPONSIBILITY— When illegal acts are 
committed by officers of a corporation^ 
acting ostensibly for the said corpora- 
tion, the latter is primarily respoa- 



Do» When illegal acts are committed by^ 
or with the sanction of, a Corpora- 
tion, the approval thereof by the 
head of the Colony cannot prevent 
the Corporation from being sued ia 
damages p. 40 

RETURN — To Habeas Corpus — Vide 
Habeas Corpus. 

RIGHT— The right of claiming repayment 
of excess of interest on a mortgage 
debt is a personal, not a real, right. 
The purchaser (tiers détenteur) is 
not, therefore, entitled to make such 
deduction from the debt due by him. 

Vide TlEltS-DETENTECTR. 

SET OFF— Fide Compbnsatio.v. 

SHIP— Uniler the statute 39 and 40 Vict. 

Chapter 80, Section 25 et alia, the 

» test must be how far the ship 

shall be loaded in salt, not in fresh, 

Tvater ••• ••* •*• ... p« vv 

Do. If a Charterparty requires that the 
ship be loaded with a full cirgo or to 
her utmost capacity, the hirer is not 
obliged to put i i, aii:l, if he oTeri 
the Master is not obliged to re- 
ceive more cargo than she can safely 
carry, although all the space is not 



filled 



■ible 



• • • 



... P. 40 



SUBGTJARDIAN— Cannot call upon the 
guardian of a minor to show cause 
wh} he should not invest by way of 
mortgage a certain sum which the 
guardian is going to receive, uuless 
the family council decreed that the 
acts of the guardian should be made 
with the concurrence of the sub- 
guardian p. 49 

Do. Subguardian should not interfere witii 
the administration of the guardian, 
unless there be danger threatened to 
the Minor's funds, or '' mauvaise 
gestion ", or unless the family Coun- 
cil has authorized him to do so., p. 49 
SirPFiaNTENDENT—F«^ Inland Rbvb- 

«UB. 



^^ 



-i ft: 



aSE^ -- --rsi 



-zrrr 



XIV 



SURVEY— The mere memorandum of a 
survey taken ^* ante litem motam, " 
and unsworn to^ cannot be considered 
as evidence on a disputed question of 
fact about a charterparty ... f. 95 

'TESTAMENT — The Court possesses the 

powerofrectifying an error committed 

by the testator in his last will^ and to 

substitute therein one name for 
another p. 39 

TIERS.DÉTENTEURS— The " Tiers-déten- 
teur'' is liable for the mortgage debts, 
even when he has not taken charge of 
the same in his deed of acquisition^ 

and, consequently, is entitled to ask 
the creditor for a discharge, whea he 
pays such a debt p. 47 

Do, The tiers-détenteur is not entitled to 
deduct from the mortgage debt due 
by him, as purchaser, any sum as excels 
of interest paid to the creditor by the 
vendor. That right is a personal, not 



a real^ right 



•• • 



.,. p. 125 



TITLE— Colorable title. In order that tress- 
passers on land should be acquitted, it 
is not 8u£5cient that they bona fide 
believed that they had a colorable 



title, but they must show, to the satis* 
faction of the Magistrate, that they 
really had a colorable title ... p. 122 

TRESPASS—Fide Title.— Jurisdiction. 

TRUST— When a trustee had bound him- 
self jointly and separately with certain 
bankrupts, to pay the creditors and, 
wheniD consideration of such security^ 
he'had had assigned to him all the 
joint and separate Estate of the bank- 
rupts, the surplus, after suchpayoaent^ 
was heM to belong not to the bank- 
rupts but to the trustee ... p. 107 

Do. Under the above circomstances, the 
Bankrupts are only entitled to ask 
for proof that their debts have been 
fully paid by the trustee . ... p. 107 

WARRANT— An amended warrant of com- 
mitment may be put in at any time 
before the return to a writ of habeas 
corpus has been made: . . ... p. 8é 

WILL — Vide Testament. 

WITNESSES— The Magistrate is not re- 
quired to give a formal decision to the 
efBect that the witness is hostile, bs- 
f ore he can allow the witness to te 
contradicted p. 90 
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JUDGMENTS OF THE SUPREME mJW^ COURTS 
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DECISIONS OF THE COURTS OF MAUEITIUS 



[ISflB 



*^ ayunUcoMse particulier^^ fulfilling an 
(agreement originally entered into with the 
tifuthor of that " ayant-cause, " the ''ayant- 
cause** im^his turn is entitled to insist upon 
that party fueling towards him the shéee 
of the obligations incombent upon him 
vmder the agreement. 



REID,— PlAiotiff 

1 

and . • 
THE ORIENTAL BANK CORPORATION 
IN LIQUIDATION,— Defendants. 

Before 

His Honor Sir E. J. Leclézio Kt.— Chi^f 

Judge 

and 

Their Honors F. C. Williams and 

J» BouiLLARD.— Puisne Judges. 

H. Qaljaa^^— Counsel for plaintiff. 
W« Sdipardb, «-Attorney for the same, 

L. CHÀS(FBxa«ifiR and W. Ns^rroN^^Counsel 

for defendant. 

à, 

E. DvvivixR,— Attorney for the same. 



Record No, 28,877. 



I6th JaniMry 1888. 



By our Judgment dated 7th NoTember 
1887j it was decreed that Duvivier's land 
was entitled to one half of the water in St, 
Julien's Canal, aud that the plaintiff who 
owns a portion of that land, was entitled to 
ask that the original agreement between 
A^^ ^^ Duvivier should be oarneea^* ^. 

But in as mucli as woi^s had been e{ected 
wUch had resultedT in a Considerable increa- 
se in the volume of water flowing in the. 
Oanal, the Court ruled that the plaintiff would 
be bound to contribute one half of the ex» 
l^Mt incfukfid by defeo^nts kit iisfroting 



the Canal. The Court further ordered the 
inquiry to be re-opened for the puipose of as- 
certaining the exl^t of the works made to 
the Canal and their costs. 

The evidence led in pursuance of the 
above judgment, revealed the fact that 
tiie Càûal in masonry to the cost of 
which the plaintiff is to contribute one half, 
was almost entirely made whilst St Julien 
belonged to the Central Sugar Estates 
Company, that Estate having been purcha- 
sed in September 1884, at the bar of the 
Master's Coiirt, by the Oriental Bank Cor- 
poration in liquidation. The learned Counsel 
for the plaintiff argued that, whatever sum 
the plaintiff might be liable to pay for his 
contribution to the expenses incurred for 
building the Canal in masonry, that sum 
was due not to the defendants but to the 
Central Sugar Estates Company, by which 
the works had been carried out. 

» 

The learned Counsel argued that the claim 
made against his client for his share in the 
expenses incurred for improving the Canal 
was personal, and as such, did not, in the 
absence of any special agreement to that 
effect, pass on to the defendants, who as 
purchasers of the Estate ^^ St. Juhen ", were 
simply the '^ ayant cause particuliers " of 
the Central Sugar Estates Company. It was 
further urged that tiie claim of the def en/ 
dants against the plaintiff was in the natore 
of an indemnity and that the y works which 
gave rise to the indemnity having been 
performed by the predecessors ot^enlsnts, 
the indemnity being a pevBonal claim was^ 

pft)5able|K) ihem only^ . - 

• 

The plaintjff^s argument would be con- 
clusive if the Court ihad^o dealivltti.<iheoiâi<^ 
n(ia*y«ase of an indemnity due by a thi]?^ 

^ party lo theyendor "of an immoveable pro-' 
perty. .One can *ëasîly understand that if^ 
aë a consequenee of^ partial eyiction, or of 

^damage done-îio «he's pr operty a right of 
i^eiiutt*/49s «9P^^ th» T«ndor «£ thiit 
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immoTeftble pxoperty in flxe absent o£ any 
exfrettrflffpulat^ion may be held not to littM. 
traarfevred to the purchaeer his right to 
indemnity at the same time as the E«tale, 
ffis elàlm is not real but personal, and the 
purchaser^ who as one must suppose, gives 
an inferior prioe for a property ift some way 
or other lessened in value, cannot subse- 
quently claim the indemnity which may be 
considered as representing iànb estent by 
whbch the value o£ the immoveable property 
has been dimioi«bed previous to the «ale. 

But it seems to the Court that the cir- 
cumstances of the present case are widely 
different. 

When die Bstate ^ St. Julien ^' was pur- 
chased at i&e bar by the defendants in the 
month of Si^tember \%Sb^ <Mie whole of the 
wt^r di)irerted from Mare Pondard came 
to *thfe sugar house of St. Jiilien, Am for 
the €anal in nmsonry which is the sub- 
ject of the present inquiry by far the 
greater part of it had been already made. 

There cannot be any doubt that it was in- 
cluded amongst the appurtenances of Bt 
Julien and that a higher purchase price was 
paid by the defendants than if the Oanal had 
not been there or than if it had existed there 
only in its original and undeveloped state as 
in the days of Duvivier and Auger. We 
must now examine what were the rights of 
Duvivier or his successors under the origi- 
nal agreement iK^ween Duvivier and Auger. 
Auger's successors having built a masonary 
Oanal, an event contemplated by the afore, 
ydd agxeemetit, it was within the option of 
B^vkier's succeSsoll (supposing the daim of 
Si JuUen to the exclusive oqoyment of the 
Canal wa» not admitted ina Court of law) to 
decide whether they would claim Ijl^eir full 
share of the water of the Canal <^ paying 
to the dfefendajD^dra» Auger's successors ar. 
certain sum eqjoivalMl t^ one half of the 
money «pent i)| improving.«lhe Canal, ^^i,^ 
anotiier altonMitive/ to g^ve vp their right to 



im&moanffep ibx wowk of MAiîtnfitw ^ 

waiter in case they did not thiiâc tt esqpedient 
to contribute their (Atare of the expeiMefii eo 
incurred. 



^i 



In fact, under the circitf|atance8 above 
ex|>lained, the present owners of St. Julien 
practically bought in September 1884 the 
whole of the water flowing £rom Mare 
Pondapd^ togethi^r with ^b^MuX inonasoary 
by which the water was lad to St. Julien, 
subjeeirio the ri(^ of the succesior or suc- 
cessors of Duvivier to olaiih their rights to 
a share in the said water». Bat if for the 
exercise <^ those rights wbich at the time oC 
tiie sale had not been admitted, a sum of 
money has now to be paid, theOouri must 
hold that it is payable to the dtfeiidants, 
tv^o, together with the Estate St. Julien, 
bou^t the Oanali as one of its appartenati- 
ces and gave % ^consideration for it. It ap- 
pears to the Court that the rights dt parties 
"ehould be reciprocal and jQ^a^ the agï^eemept 
between Auger and Duvivier ought to bin^ 
their auccessons both acti^reiiy and gf^sively, 
*' In the words of Demobmbe dea Ofttitrats 
'' Vol 1 § 288" : Dès que la partie qui a 
*^ traité avec l'auteur de la transmission est 
'^ fondé à soutenir avec l'ayant cause 
'^ particulier qu'il a succédée i l'obligation 
'' qui résulte du Contrat nous répondons 
<< que l'ayant cause peut de son côté soutenir 
'' contre cette partie qu'il a succédé corré- 
^ lativement au droit qui en râiulte." 

In this instance, the plaintiff having sum- 
moned the defendants as Auger's eue- 
cesBove/ to cany out their agreement 
with him as Dnvivier's successor^ must be 
bound to fulfil withrrespect to the defendanit, 
all iiie obligations resulting from tha]( agree- 
mçnti As to the oosts of the works to which 
the plainjtiff has to contribute^ . it has been 
variously estimated, 93ie defendants have 
supplied a statement of expenditure from 
which it appears that the Canal in masonry 
coefc the Brtate '' St. Julien Bs 12991J7 c. 
l^t| owing to the âi£Glculty of proving eor^ 
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tarn itoDu of «peuditnie kfter an interval of 
fire yean, when it mt not oontemplated at 
the tin tliat they woolâ have to be folly 
joitifiea in a Court of law, the defendant* a 
endence as to the actual eOBt of the Canal 
is nnsatisfactory on certaJn points. The 
Conrt ha«, as a comequeuce, to rely on the 
«Btimate of the works by expert*. ' Amongst 
these, Mr. Chaumon, called byplaintifi, haa, 
in the opinion of the Court, given mnch too 
low a figore. Hr. Leperrcmche who poBBeBsen 
ffltperience in works of the same nature 
and Mr. Montocohio, the Manager of a 
neighboiiring Estate, liaTe estimated the 
aoetfl of the oonal at one rupee and thirty 
cents and on* Bnpee and six cents res* 
peotivaly per foot, there being 11,043 feet 
of masonry work, the Coort is inclined to 
hold that, Ba 11,000 may, in roond numbers, 
be considered aa a fair estinute of the costs 
of the Canal. 

Another qnesti on was raised, though not 
much pressed by plaintiff. His Counsel re- 
presented to the Court that the canal was 
too large for the volume of water nsually 
flowing in it, and as a oonieqaence that the 
expenditure for the Canal's reconstmotios 
BO far as be w«a coocemeâ, hid beeikneed- 
lesaly high. But it wonld hare been unfair. 
In the oinnion of the Court, to limit the de- 
tiendants, when building the Canal, to the 
flow, of water in ordinary seaions and it 
seems reasonable that allowance should hsve 
been made for the occasions when, on ac' 
ooimt of heavy rains, the Tolnoae of water in 
the Canal mi^t be much larger than or- 
dinarilj. 

FlaintifF «rill have therefore to pay to 
defbndaats the sua of Bs. SSOO before he 
can call upon defendants to send half of the 
water of the Canal to Bavivier's land. 

As for damages, the plaintiff has proved 
none— *The plaintiff is entitled to his costs 
ap to the 7th November 1887, date of the 
Augment of the Court which led to the 



present inquiry— But in all the proceedioga 
sabseqaent to that Judgment the deUsadants 
will recover from the plaintiff half their 
Costs. 



SUPREME COVRT 



Poucnr Of Ihbokahci— Torn. iioas^Aonoir 

iOÂIltST IHSIIBIB8— fTo BBBIOUa OB &BIQUATI 
inOBTS BXrOOK ASAMDOBIOKT — IkBUBIBS 

KOI comnnnoAiEO with ts tixi^Vibdiot 

fOB DinitDAHTS'— COBIB. 

The Plaintiff having brought an action on a 
PoUey of Insurance agaiaat total Ion of a 
tehooiur, the underwriters resitted the man» 
oii the ground tiet theflanUff or hu agmUs 
had not done all that lay m their power for 
the preservation ofthethipbefore abandoning 
h» asa total lose, and had rwt aeted with 
due regard to the ùuurArs' interests. 

The Court held ■ 

lo. ihatfthe attempt made by theeaptoiin^ 
for local tenders had not heen serioMly 
or adeqnatelt/ made. 

2o. That an abandonment is ^ just^lable 
HU aU reasonable efforts ttavebeen nois to 
save the «htp ; and such tfforts had not 
been mad» in the present cow. 

3o. That it w(m incumbent upon the cnptaJn, 
who hy abandoning the ship had fteeOfl^ 

the agent of the insurers, to cofntnimtoafe 
in time to the lutter the conclusion» drrttwâ 
at by him, to thai (key should take «fsps to 
, protect their intereats. 

Adopting the pievi of the Court of Common 
Pisas in t0be i Kalteti^ek v. MaAmtie, 
the Cottrt fowiA a verSSn for ^fm^onfj 
with costs. 



1888] DECISIOtVS OF THB OOUBTS OF MAtTBITltTS 

BAFFAUT,— Plwntiff 

and 



THE MAURITIAN MARINE 
INSUBANCB COMPANY. 



Befoie 

His Honor A. MuBB,^Faisne Judge. 

His Honor P. C. Wiluamb,— Puisne Judge. 

and 

His Honor J. Roifilubd,— Pnisne Judge. 

I. J0U.1VST, — Counsel for plaintiff 
E. LxBLAMc,— Attorney for the same. 

P. L. Chastillibb, — Coaneel foi defendants 
J. BoooBBT,-~Attorne7 ftft the same. 



Becord No. 28662. 



24th Jatmafy 1 



This action ia brought on a policy of iu> 
surance against total loss of the schooner 
Jans SeU, which after being drÏTCn on 
to a reef at Port Mathurin, Uodrigues, da- 
ring the hurricane of April 16 1886, wad 
aabseqaently abandoned bj her Captain, 
acting under the owner's inatmctions. as .'a 
total lof^s, was told by the Civil Commis, 
sioner of the Island at the Captain's request 
without prenons notice to the insurer, and 
was bought and broken up by the plaintiff's 
son, aesieted in his venture, at all erent* 
ifter, if not before, the actual sale aud pnr- 
ohase, by the plaintiff himself, who now 
olaimH the total value of his policy. 

It i» not coDtende'l by the défendants that 
the stranding of the Jttna Bell was due tu 
any carelessness or neglect oa^^ part oE the 
Captùn or crew. The poinr at isaua arc 
whether, after t^j^jnsured vessel ww driven 
on the reef, the plaintiff or bis ageqts did 
all that lay in thwr po*« for her preser- 
ration befbre abandoning her as a total loss ; 



and whether they acted with that dne regard 
• tor the insurer's interest which the îaw 
expects from them, so soon as the «sael was 
abandoned. 



When the Jane B«ll was discovered to 
be Bteanded, a oommisBion was duly and offi- 
cially appointed to report upon her condition 
Although the examination does not appear 
to have been exhaustive, the three members 
of the commiflsion agreed tiiat the vesiel was 
susceptible of repair, and that, once floated, 
she might be taken to Mauritius (an average 
voyage of three days) in ballast with a double 
crew. RodriguoB is, of course, short of 
appliances such as a slips or dry dooks, for 
completely rehalnlitating a damaged Teasel ; 
but it seems to us that the question, after the 
repoit of the commiaeion, wa« one of at least 
attempting to patch this vessel up by local 
workmanship so as to float her and enable 
her to get to Mauritius. We are unable, in 
the hare fact that the captain advertized for 
local tenders for the repairs, and reewved 
none, to find evidence that this attempt was 
seriously or adequately made. The tenders 
were snject to what several witnesses des- 
cribe as a prohibitory condition as to seonrity . 
It does not seem to us that even sufficient 
time was allowed for any serious tenders 
Ijeiug made. The advertisement wa« pu- 
blished oa the 24th April, some time daring 
the day, and the tenders were required to 
be sent in before 1« o'clock on the 26th. 
The terms of the call for tenders were in- 
definite and contained no spécification of the 
damage done, or to be repaired. It is not 
to be wondered at, if no reault was come. 
to. But, though there were ao tef^ders, it 
teems certain that competent workmen might 
have been engaged at Eodrignes as day 
laborers to effect such repairs as the members 
of the commission of inspection thought 
neceseary, and, meanwhile, the insurers in 
Maoritius might have been communicated 
with- Bnt nothing of the sort was done. 
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No effort WIS made orea to Itj^tea the ship 
witb a view to floating her or to asoeiitaia- ^ 
ing Uie exact measure of the damage which 
she had auataioed. In the hare fact that no 
respooie waa made to the adrertitemeut for 
tenders, the captam,acting under the owner's 
immediate auUioritjj seems to have con- 
sidered that he found sufficient jastiflcation 
for an application made, a few days later, to 
the local anthorit; to sell the ship, as aban- 
doned and a total loss. 

We must also observe that the damage to 
the sb^WBS h; no means so serious as the 
plaintiff noir deMribe» it. According to the 
report of the a arveyors,tbe ship waa full of 
water at ML tide, but at low tide thffte ware 
four feet and a half of water in the hold. 
This is one of the facts on which Messrs. 
Coirin, Ferrie and the other experts called 
by the deiendants founded their opinion 
that the ediip could be floated again with- 
out aay undue difficulty or expense, as it 
showed that the damage to the ship was 
done at a height of éi feet from the bottom. 
The general facta found by the surveyors 
were iiot at first denied by the captain. Nay 
mote, in his procès varhal mode soon after 
the wreck, we find that he bimself meu- 
titaa the fact that there were 4 feet 10 
inches of water in the bold of the ship at 
Ibw tide, whilst^ strange to say, hia wit- 
nwm now come forward to state that the 
. ship emptied itself comjiletely. 

Upon careful and mature consideration of 
all the evidenoe, we do not think the course 
of action of selling the ship as abandoned and 
A total loss is one which the plaintiff would 
hare adopted in respect to his vessel, had he 
been without the protection o£ an insurance 
policy. The abandonment was not joatifia- 
ble till all reasotuble efForta had been made 
to save the ahip. ' And no effort had been 
made except auch aa consisted in putting 
an announcement on a notice board. Unt. 
tbeabaodoiuoe&t having bean decided upon;, 



and the captain having arrivsd at the con- 
clusion that any practical attempt on hia 
part to repair and refloat the ship would be 
superfloas and fatile, it was at least incum- 
bent upon him in law to communicate this 
conclusion to the defendaoti as inaurera, . 
whose agent he then became, and to give them 
the opportunity of doing or trying to do, 
what he himielf theught it useless to at- 
tempt, and so possibly to avoid the loss in- 
volved in a forced sale, undertaken in eo 
small and remote a community as Bodrigues. 
We approve of the law laid down in the 
' Oonrt of Appeal in the important case of 
Ealtemback v. Mackenzie, June let, 1878, 
L. R. Vol. 3rd, Common Pleaa Division, p. 
467, in which the Court stated, " The law 
'< that has been laid down, is, that iiomediato- 
" ly the assnrsd has reliable information of 
" such damage to the subject matter of inau^ 
" ranee, as there is imminent danger of its 
" becoming a toi al loss, then he must at once, 
" unless there be some reason to the con- 
" trary, give notice of abandonment." 

Again in the same case horà Juati«e Brett 
aays " I aIII not say that if it oould be 
" shown that the subject matter was in such 
'* a condition that it would disappear before 
'' noiice of abandonment co^ld be given, 
" the assured might not be excused from giv- 
"ing notice, but I say that nothing short of 
" that would excuse him. " It does not 
appear, upon tfae evidence, that the ship 
having been abandoned, there was any pres- 
sit^ necessity for sale. The hurricane season 
was jujst over,— the danger of a " raa-de- 
marée " appears to have been but a very 
remole contingency ; and, within a month, 
at all events, the iuserere might have been 
put by ordinary means in possession of all 
the facta of the case, and in a position to 
act as they chose in the protection of their 
interests, — while as to the ship, in the ab- 
sence of hurricanes or " ras-de-marée, " 
she might have remained no further injured 
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than she was^ according to the opinion of 
some of the witnesses^ for an almost in- 
definite period. But an immediate sale 
was urged upon the Civil Commissioner by 
the captain, and the Civil Commissioner 
yielded to his demand. The sale took place, 
with the result, as we ha^ said, that a na- 
tural son of the plaintiff, a workman with- 
out apparently any independent means of 
his own, was declared the purchaser. And 
the purchaser, with the active assistance of 
the plaintiff, was actually engaged in break- 
ing up the vessel at the time that news of 
its abandonment reached the defendants in 
Port Louis. 

We are of opinion that the plaintiff, insu- 
red only against total loss, did not employ 
adequate measures or take even such means 
as were to his hand for the preservation of 
this vessel before abandoning her. And we 
further find that there was no sufficient 
notice of abandonment such as the law 
prescribes, to the underwriters, the notice 
actually given being subsequent to the pre- 
mature sale and disposal of the vessel. 

Our verdict is for the defendants, with 
costs. 



SmPRIMK COURT 

« 

Deed or pabhtiok-^Intsbbst of osiditor— 
Partial Homologation — Silekoe of Codes 
—Undisputed collocations — Distbibution 

BY WAY of ObDBE— PoWEB OP OoUBT TO 
ORDEB PAYMENT OF UNDISPUTED COLLOCATIONS. 

Pending discussions among certain heirs and 
legatees, two parties mcfxed that a deed of 
partition should be hom^hgn f ed ^ so far 
as their wndisputed collosatkfnsMjfe con* 
cerned» '«• 

The motion was opposed by a debtor : 

lo. Because he would then have to pay pa/rt 
of a debt which it was his. interest to dis- 
charge in a hump «um», . 



io* Because he was bound to pay only accord- 
' ing to a final partition and our Codes do 
' no speak of a partial homologation. 

The Court considered : 

That the first argument was one of expediency 
only which could not prevent the exercise of 
.jjke rights of the creditors whose colloca^ 
tUms were undisputed and who coul^Ji^ive 
a valid jflischarge. 

That although the Codes are silent with res' 
pect to partial homologation/yêt there are ' 
cases in which the Court may, as in ma>tters 
of distribution by Ordre, homolagatè par- 
titions in so far a^ undisputed collocations 
are concerned. 

Motion granted. 

MICHEL,— Plaintiff 

and • 

PILOT and others^— Defendants. 

Before 

His Honor Sir E. J. Lbclekio Kt.,— Chief 

Judge. 

and 

His Honor P. C. Williams,— Puisne Judge. 

P. L. C H ASTELLiBB,— Counsel for plaintiff. 
Ganaohaud,— Attorney for the same. 

Y. Dblafaye, W. Newton, G. GhsiBEBT aial 
H. Galea,— Counsel for defendants/ 

V. Bovllb, H. Leclézio, E. Sauzieb, and 
P. Robert, — Attorney for defendants. 

« 

Beoord No. 24)127. 

24th. January 1888. , 

Id this matter which is an action for the 
homologation of a deed of partition of the 
succession of Widow Petit, Mr. Cha^tellier 
for Joseph Buttie and Mr. Delafaye for 
Widow Barry dative guardian of her minor 
grand children^ moved that, pending the 
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discoBsiooB among the heirs and I^«ta||||^ '- not speak of partial homologatioii^ we think 



Fetit> the deed of partition be bomolpgated 
in 80 £tr as the Collocationa of their clients 
are concerned inumnch aa no objection 
had been raised against them. 

These motions were objected to hj Mr. 
Onibert fbr the Compsgnie Sncrière de 
QaMn4^otoria et " Bonne M%re" Icon 
the ground that the effect of the £)rder of 
the Court ironld he that hia clients, against 
whom the ooUocationa Battié and Barry were 
made, wonid «Te to pay part only of the 
snm ^ioh is doe by theaij whilst their 
practical interest, on account of the many 
arrangements made by them^ was to pay the 
whole price they owed and 2o, ^t in law 
they hare to pay their price aoBording to 
a partition which most be final, anj neither 
the Civil Code nor the Code of Civil proce- 
dan spoke of the partial homologation of a 
deed of partition. 

There may be cases in which the Court 
should not order partial homologating, 
hat we ate of opinion that in thia case 
the reasons given by the objecting parties 
are not suflloient to prevent us grantmg 
the motion made ^After reading carefully 
tiie volamiuons deed of partition now before 
the Conrt, we hare founl nothing in the 
points rused by some of the heira Petit af- 
fecting tbe rights of Butt! J and Barry. They 
can give a valid discharge to the Compagnie 
Bncrièrc de " Queen \'ii:toria and Bonne 
Men ". We theralca^ think Ihat they ere 
entitled to be paid now and cannot be made 
to wait ontil ihe pointi in issue among the 
heilfl with which they have nothing to do 
are settled by a judgment of this Conrt. We 
cannot sustain the plea taken by the pur- 
chasers of widow Petit's share in " Queen 
Victoria and Bonne Mère " that they hare 
' made arrangements to pay the whole amount 
dae by fbem in a lump sum, thia is an ar- 
gument of expediency which cannot legally 
stop the exennse of the rights of the creditors 
of widow Feti^ and althoogh the Codes do 



that there are cases in which the Court may, 
as in matters of diatribntion by way of 
' Ordre ', homologate partitions in so far as 
certain nndiapnled collocations are concerned. 

The motions are granted. 



SUPBKnE COVBT 

AcnoN m DuuoBB«»FAim— NAuuobhci — 
AmHDHiBT — PowiB Of Goubt->Abt. 73 
R(7LiB or Court— Maik Qoistioh thi sun 

IH bote roBHS — AxiKDMIKI ALLOWIO^ 
Supnilll CoUBT BITilKB OAfil — CoSTB. 

The flainiif who had clawttd damage» for 
the total lota of two Hghtert through the 
alleged negligence and "faute" of the 
defendant, moved for leave to amend Am 
tammoas by ttating therein that the lighters 
had only EfMn damaged, and by reducing the 
^uan^tim claimed. 

The defendant objeeted to the amendmont. 

Upon a refereneo f^om the Judge at Ghombere, 
the Court held : 

lo. That the principal (pt^ftion in thia eaae 
loaa whether the defendant had been or not 
beenguilty of "nSgUgenceet faute", and that 
that ([ueation remtunfl in exactly the same 
poeitionunder both forms of thie declaration. 

2o, That the clauae in Aft. 73 which givet to 
any Judge of the 8ui>r':me Gourt the power 
of amending all defeeta and errora m any 
proceedinga etc., " teluther the d^eet or 
" error be that of the party or not, " unth 
or without eotta, atema to have a 
a itate of matters lihe the prêtent i 

3q. That thia cots thould be retained by the 
Supreme Court, although the amount now 
elaimed made it cognizable by the Diitrict 
Court aUo,the Supretne Court having jUTit~ 
diétion in all civil eatet a?id there being no 
form of procedure known for referring a 
c^ie by the Supreme Court lo an inferior 
Court, under «t«A oireumttaneet. 
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The majority of the Judge» vme of opinian 
that the plaintiff thotild bear th» costs of 
the amendment, although it was through 
the objection of the defendant that the qttet- 
ttfm of the powsr fa amend in this raae had 
been raised and argued in Gou/rl. 

THE CENTRAL DOCK COMPANY,— 

Plaintiff. 

and 

LOGAN,— Defendant. 

Before 

His Honor A. Mobb, — PntsDe Jadge. 

His Honor F. C. Willuxb, — Puisne Judge 

ami 
His Honor J. RoiriLLARn, — Pniioe Judge. 

W. Nbwton, — Coansel for plaintiff 
K. Sacsibr, — Attorney for the same. 

V. Delamtb, — Coonael for defendant 
F. Robert^ —Attorney for the aame 

Record No. 24,211 

7tK February 1888. 

His Honor Mb Justice Muaii. 

This is a mdtion luade to amend the de- 
claration in this case. 

The (irocedure for the amendment began 
before the judge in Chambers, who after 
hearing the parties, referred the matter to 
the Court and we have had a discussion to- 
day iflbch has raised the whole quest- 
tion êtfba meaning oE article 78 of the rules 
of procédure of this Court. - ¥hat article ia 
to this effect : " The Court amçt erery Judge 
" thereof shall hare at all times tbe power 
" of amending all defects and errfis in any 
" proceedings in Oifil causes, whether 
" there ia anything in writing to amend 
" by or not and whether the defect or eiror 
" be that of the party-or not ; and all snch 



" amendments maybe made with or without 
" costs as to the Court or Jadge may seem 
" &i, aiid all such amendments as may be 
" necessary lor the purpose of determing (in 
" the existing suit) the real question in oon- 
" troversy between the parties shall be 
" made." 

■V 
Now upon diis rule of Court there hare 
already 'been various decisions pronounced. 
Perhaps the argoments to-day raise a new 
question under tliis rule, tivause we have 
to consider this point, whether a change of 
circumstances which has supervened since 
the declaration was issued is one of those 
defeottf aqd errors which are within the 
purview tfthia rule of Court;and insolring 
that queiitiou it seems important; to keep in 
view a single clause of this 73rd article, 
namely " whether the defect or error be 
" that of the parly or not " It seems to have 
contem plated therefore e*en such a state of 
matters as that to which I have alluded. 

The facta of this case are these : The 
matériel du batelage, among which were two 
lighters belonging to ttie Central Dock 
C ompany, were let by that Company to the 
New Mauritius Dock Conipauy. The New 
.Mauritius Dock Company were employed to 
load and unload a ship in the harbour called 
the " Bellonn " which eap^ped and over- 
whelmed tteae t^vo lighters and aauk them. 
That allegatiou was made in the plaictiff'B 
summons and a sum was concluded foras 
if for their total loss ; but of course if it 
haS been a myre accidental event — a fortui- 
tous circumstance — there might have been 
no responsibility; aad the legal responsibility 
which is sought to be made out ^^nst the 
defendant is that this capsizing of the ship 
took place through his fault and negligence 
and imprudence : The lighters were finally 
not lost. They were raised again and cer- 
tain damage having been supposed to be 
done to them they have been surveyed and 
that damage is estimate i at some Rs. 750 
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apd tbA plaintiffs propose to change their 
declaration ia such a way as that while 
the fault and négligence and imprudence 
remain the same^ they 9hall be euiitled to 
recover for the damage done to the lighters 
only and not for their total loss. 

The question is whether the matter in 
eontroveny between the parties has been 
changed or not^ and whether though some 
of the averments and the amount concluded 
for be changed, we shall determine the real 
question in controversy between the partita 
in the ;"existing suit. Now we cannot bat 
feel here that the important question for the 
defendant is whether it was through his 
fault and negligence that this acoiâent oc* 
curred and that under both forms of the 
declaration, that is the principal question. It 
is said that he will be greatly prejudiced by 
the amendment now proposed^ but assuredly 
the important matter for him is his legal 
responsibility, or fault, or innocence, — and 
that remains under both forms of this decla- 
ration in exactly the same position. Than 
again the sole qaeatiqn is whether a smaller 
amount of damage will make the amendment 
which is sought for incompetent. 

The Court having given its best consideration 
to this matter thinks that such an amendment 
— ^if this clause of the rules of Court is to be 
available at all to parties ~sho aid certainly, 
be allowed, and that it comes within the 
purview of the rule. The defendant will 
simply have to answer for a smaller sum 
than originally sought for and for a lef» 
degree of injury — and there will not be 
in reality any change of the ground of 
action. The serious matter which is at the 
bottom of both forms of the declaration is 
the /at^— as it is called in the f rench code 
-«-q| the defendant, and that matter remain- 
ing the same, we think the amendment may 
be allowed. 

The question remains under what terms 
and conditions this ought to be done. 



1^; 



Npw we have Qoufudered this matter care- 
fully and the majorij^ of the Court are of 
opiAion that the party who launches a de- 
claration ought to know hiJ9 ca^e sufficient- 
4 ly before he does so and that if he has 
to make an anieu4me)it in the C3arse of 
the action to the declaration that there is 
a kind of penalty whieh aught to be put 
upon him for the Qha^g^ which he pro- 
poses. The question is not to be viewed 
merely as one in which the plaintifl has suc« 
oeeded in the litigation of this day, for the 
rale of Court under which we are acting, 
permits the amendment to be made but puts 
its in the discretion of the Court tD affix such 
conditions of Costs as they may think the 
circumstance of each case may require, 
Further, as the plaintiff went with a 
summons before the Judge in Chambers 
who referred the matter to the Court (I be- 
lieve with the con sent of all parties) I consider 
that we are really doing the work which the 
Judge in Chambers might have done, or 
could have done if he had chosen to exer- 
cise his judicial discretion; but I wish to add 
that in exercising his discretion in the way 
he did, I think he did wisely. There is 
no doubt that if this matter had terminated 
in Chambers -the proceedings would have 
been very properly had at the expense of the 
plaintiff seeking the amendment, and we 
think that that rule should prevail here. 

We shall therefore, fiud the plaiotiff en- 
titled to make the amendment proposed bub 
liable in the costs of the summons, of the 
amendment and the costs of the disoj)|sion 
to-day. 

We should mention, peihaps, that the case 
must continue in this Courji. We have no 
doubt with regard to the j urisdiction of the 
Court and we cannot assent to the idea that 
there should be any reference from this 
Court to an inferior Court. There is no 
such form of procedure» 
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His Honor Mb, Juitioe Bouiliabd : 

ds my brother Judge has already remark- 
ed I entirely ooncor in the jadgment of the 
Court, which is to the effect that the amend* 
meut shoald be allowed, and I also entirely 
concur ia the reasons which have been giren 
by Mr, Justice Mdbe. On one point only I 
diSor from my brother judges. The point has 
not much importance, the jadgment as 
prononnced remaining the jndgment of the 
Court ; but as in my opinion the plaintiffs 
ought not to bear the costs of the discussion 
of tO'day, it is better that I should say on 
vbat grounds I hare come to that opinion. 

1 may in a few words explain the riew I 
have taken on this occasion. Had the 
matter stopped before the judge in Chambers, 
as the incident waa one entirely of the plain- 
tiffs' making, I should certainly have ac- 
quiesced in a judgment ordering that all 
the costs incnrred before the Judge in 
Chambers bebornebythepIaintiffs;butIcan 
not lose sight of the fact that if the matter 
has come before as to-day and if we have had 
this discmeiou, it is on acconnt of the strong 
objection which the defendant has raised 
against the amendment. Had the Judge in 
Chambers given his judgment in favor of 
the aniendmesi^ had tlicn an appeal been 
made to tim Coort, and irdi the discussion 
of the day takea place on the appeal, I be- 
lieve that the defendaj^t would hare been 
made to pay either the whole or, at all 
erentfl, a portion of the costs. The caaa has 
taken a^ different shape — it hpa taken the 
aha^ ot m reference from Chambers— but if 
there has been a reference from Chambers, 
it ia because the defendant raised an 
objection againat the application for an 
amendment, which objection has ended in the 
present proceedings. At the same time, 
I think there are special circmnstances in 
this case and in my own mind each party 
ought to pay the costs of the present dis- 
CQsatoa. As I hare said before, the matter 
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ig only a quMÙon of costs, but I think the 
rule is that, when a judge dissents from the 
opinion expressed by the majority of the 
Çpurt his reasons should always be given. 
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LODOIKOS POK SIBTAHTB — SUOAS ESTATI — Eh- 

FLOTaB— Labobbrs rxbidinq in FEIVATS HDTS 
— ItfuTDAi. AaE8KMiMT--AppiAL— Aar. 223 
Labour Law— Abts. 184 asd 185 — Obj^ 
OF THESE ABTicLSB— Decision bbtbbsxd'. 

A sugar «aiale owiitr loiu charged under art- 
223 ofikf-Iiahow Law with having faiiled 
to 'provide his laborera with lodgings. 

The evidence established that by mutual agree- 
ment , the laborers resided in huts built by 
certain sirdars both on lands of the Estate 
and on other lande, and tiuU the laborers 
paid a mffrely nom,nal rent. 

The Magistrate dismissed the summons. 

On appeal, the Supreme Court held : 

\o. Thaiin virtue of the above art. 223, the 
employer is imperatively boHud to provide 
his laborers with lodgings. 

2o. That a perusal of that article and of the . 
other articles in the same clitipti-r, clearly 
shows that the economy of the law was to 
enact sanitary regulations for the dwellings 
i^fillndians who work on estates. 

3o. That the system which obtained oti the 
«slat» in question conttituted an evasion of 
the said Sanitary regulations. 

4o. That article-i lfi4, and 185 of thé Labour 
Law contemplate only oases of an ossception- 
al nature. 

Dedsior. of the Magistrate rtversed. 
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The QXJEBN,— PlaintifE 
and 

THE ACTING STIPENDIABY MA- 
GISTRATE OF PAMPLEMOUSSES a^^ 
H. DABNST & Co.,— Defeadaats. 

Before 
His Honor Sir E. J. LBCiiino,— Chief Judge 

and 
His Honor Amdbbw Mubb,— Faune Judge 

Hble. L. RouiLLARDi^-Coonsel for plaintifi 
J. QiTiBSET,— 'Attorney for the same. 

y. K/VEBN|««>CounBel for defendants. 



Record No. 24,246. 



17 th February 1888. 



His Honor, The Chief Judge : 

The record in this case was brought before 
us at the request of the Procureur General 
inth the view of having tl^ decision of the 
Stipendiary Magistrate quashed by the 
Court. 

The facts of caie are given in the Judg- 
ment of the learned Magistrate, who has 
summed up in this way : 

*^ As this case may be brought before the 
Supreme Court by way of Certiorari, it 
may perhaps prove useful that I should 
give the grounds of my judgment in the 
matter. The accused are charged under 
Art. 223 of the labor law '^ with having on 
or about the 5th of September last failed 
to provide the servants of the Estate, not 
being household servante, employed by 
them in the said Estate with sufficient and 
wholesome lodgings, according to the 
usage of the Colony. The facts established 
by the evidence have, so to say, been ad- 
mitted by the accused who did not call 
witnesses. Those facts may be summed 
up as follows : Before the men en« 



u 
li 

€t 
t€ 

U 
€€ 
t€ 

ti 
it 
ii 

« 
<( 
€* 
€t 



€€ 



it 



€t 



gaged with the Estates it was agreed that 
'' they should reside in their own huts^ those 
'^ huts were built at different places partly 
*' on land not belonging to the Estate and 
'' partly on land belonging to the Sstate 
^* and leased to three Sirdars. As will be 
** seen the men paid a rent of 6, 6 or 
<' 7 cents of a rupee for each hut ajid for 
" the piece of land adjoining; they preferred 
''this to inhabiting the Estate Camp. 

<' The Counsel tcit the defence arg^ued 
'^ that as there was nothing in the law or 
** the regulations to compel the laborers on 
'^ an Estate to live in the camp, there yraa 
no necessity for a planter to build a camp 
if it was to remain unoccupied. The men 
" were free to reside where they chose ^- 
" ferenoe drawn from the last words of art. 
'' 184 of the labor law). In this case it is 
^* clear that the men, do not wish to reside 
'' io the camp, there is therefore no necessity 
^' for the accused to build a camp. For I 
" cannot conceive that it should have been 
^' the view of the Legislation to order that 
'* atmmp shonld be put up if it were to be 
^* kq^t éhti|. Ng^ it is true tiiat laider art. 
230 of the law, the Proteotor can lodge a 
plaint whether a servant has complained 
** or not, which is the case here. But what 
'* wouM be the result of fining the accused 
'^ for having omitted to erect a camp ? That 
'* they should have one built at onceP But for 
^* what purpose, if the indians refuse to live 
*' in it ? This clearly shows that if the ex- 
** orbitant power given to the Protector to 
^^ enter complaints, even when the servant does 
'' not complain is productive of good in some 
** cases, it proves in this particular case to 
<< give negative results. Matters such as 
<' they stand cannot be altered unless the 
^* indians claim a camp. 

'' This however does not take away from 
^' the indians, the right oioder their contract, 
'^ to claim at any moment proper lodgings 
^' according to the nsage of the Colony. This 
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^' right may be put forward either by the 
'< indians themselTes or by the Protector of 
Immigrants and in such a case it will be 
the doty of the Stipendiary Magistrate to 
order the planter to build wholesome and 
** sufficient lodgings for the laborers within 
a fixed period^ and he may require the em- 
ployer to pay the servant an allowance 
'' of 12 cents per diem fi^ii^ the date of the 
*' order until the serrant be properly 
*' lodged. This may be inferred from 
'' the fact that when . the dwellings are 
« insufficient, unhealthy, or not in con. 
formity with the regulations, there is not, 
at first an offence. The remedy is simply 
^* that a certain delay be given to the planter 
*' to fill up the deficiencies during which the 
^' servant receives an indemnity. It is only 
<^ in case the Magistrate's order be not 
'' complied with that there arises an offence 
(< by omission which is Bunishable by a fine 
^' under the general penal dause. In like 
'' manner, I am strongly of opinion that 
*' there is no necessity, at first, for a Camp, 
'« if that Camp is not to be used, from the 
" fact that the servants refuse to live in it. 
<' But if the laborers claim lodgings then the 
'' only logical and equitable decision to 
<' which a Magistrate may come, is to grant 
<' the plants m ripAonable delay to build a 
** Camp, giving in tl4 interval to the servants 
f( an allowance of twelve cents of a rupee 
" per diem. It is only after that delay has 
** elapsed and the Oamp has not been built, 
« that the contravention exists and the 
'' person can be fined. For these reasons 
** I have come to the conclusions that the 
'' defendants could not be fined inasmuch 
*< as the indians refuse to use the Camp and 
^ therefore the result of my sentence would 
'^ be the erection on the Bstate of a camp 
<< which would remain unoccupied. I there» 
<< fore dismiss this plaint with costs. " 

I have read the whole of the Judgment of 
the learned Magistrate because it shows that 
he has examined the case with great care 



and he has come to the conclusion that the 
moment the indians had agreed with the 
owner of the Estate that they should not 
i^ide on the Estate itself,— -in a camp 
^■jbblished by the owner of the Estate^^that 
there was no contravention and that the 
protector could not intervene and lodge a 
complaint when the indians themselves did 
not complain. 

I am sorry to say that the Court disagrees 
entirely with the views taken of the law 
by the learned Magistrate. We are in 
presence of a very clear, positive and im- 
perative enactment, — ^Article 228 of Ordi- 
nance IS of 1878, which is our Labor Law 
This article says that when a person employs 
servants upon a Estate, he '^ shall provide 
** them with sufficient and wholesome lod- 
" gings accordingto the usage of the Colony.'' 

Tnere is nothing said in this article about 
servants who do not reside on the Estate. 
The first thing that the owner of an estate 
must do according to this article, is to pro- 
vide for the servants who are engaged to 
work on the Estate sufficient and wholesome 
lodgings. 

This article is followed ^y several other 
articles which provide for the way in which 
the camp is to be established— the dwellings 
are to be numbered, and penalties are enact- 
ed for non compliance with the law — the 
camps are to be inspected, and there are 
to be enclosures for animals, which are not 
to be kept within the precincts ot the camp 
itself. Now it is clear that the general eco« 
nomy of this chapter of the law is to enact 
sanitary regulations for the dwellings of In* 
dians who work on Estates, and if the 
owner of an estate is allowed to make ar- 
rangements such as those which have been 
made in this particular case — that is to 
say, to lease part of the land of the Bstate 
itself to sirdars to procure houses for the 
men of the Estate and to allow those sirdars 
to uBe the timber of the Bstate forbtiflding 
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hnts on that piece of laoci and the thateb of 
the Estate for coveriiig thtne hats and to 
sublet those hnts and the adjoinùig land to 
the laborers of the Estate for a mere ofi' 
minal price— 5 or 6 cents Af a rapee per' 
month — it is clear that that would be a po- 
sitive evasion of the enactments contained 
in chapter IS which provides for sanitary 
regulations concerning camp on Estates, 

l'hère is an allument which has been used 
before the Magistrate and which has been 
repeated to na here, hj the learned Counsel 
who appeared for ^he onners of the Estate, 
which was certainly worthy of our consi- 
deration, and we have examined it with great 
care. The argument is derived from aiiiicle 
184 of the same Ordinance and the articles 
which follow article 184 says ; " Every con- 
" tract of service, written or verbal, shall, 
" uoiwil^tanding anyâùng to Ot» contrary 
" therein, impart on obligation on the part 
" of the employer 4o provide medical cai% at 
" his ezpenee Cor the servant, if the serrairt 
" reside on the prenUsas <£ the employer, " 
and article 185 says : " Every person who 
" shall have in his employment and residing 
*' on his premisei, under written contract of 
" service, 20 or more servants, shall require 
" to have, for the aooomodation and traat- 
" ment of snch servants in case ot jdckneaa, 
" an hospital in aooordaace with the provi- 
" sions of this Ordinance." 

Now, in the first plaoe, these articles are 
contained in a chapter which is different 
fnna tbe one which contains that posi- 
tive, clear and imperative enactment of 
article S2S, which is Chq>ter IS of 
Ordinance 12 of 1878 — bnt we do not 
think aftar^having examined carefnlly the 
article eaaoendag the medical care and 
Eroatmeut to be given to the servants em- 
ployed on an estate, that the legislature 
ever contemplated that all the men eng^ed 
tfa m evtate voold retf de oat <tf it. I think, 



formyowu part,thatthel^islatare Hiere coa- 
templated, as an exception, the case in which 
certain of the servants may not reside on 
the Estate. But we hold that artdcla 228 u 
indépendant of articles 184 and 185 and 
should not be read with them and we are 
very dearly of opinion that that article has 
imposed an obligation OD the owners of the 
estates, who engage men to work apoD 
their estates. There is no distinction made 
by tha t article between the servants wfiAJR»- 
side and those who do not reside on ^e 
premises — to have proper dwellings, accord- 
ing to the twage of the Colony, provided for 
those servants. We must,, therefore, come 
to the conclusion that the law here is so 
imperative that it is not possible by means 
of agreements madeprevious to engagement, 
auch as the agreement which has been laid 
before the Court in this particular case, to 
evade this provisiouiOf the law. We have 
not in this case to gjiie on opitrion as to 
the right of the protector in compel the 
men once engaged to r^ide in the camp, or 
in the dwelHnga which must be provided 
according to this ^ajAflr of the OTdinasce. 
We have merely lUI|lie onr opinion upon 
the obli^ution which is impdBed on tlie owner 
of an estate provide those dwellings. — The 
other (luoation ^e have not to decide to-iaj 
as it was not in issu» before the Court below. 
We therefore think that the Magistrate- 
having mistaken the views of the Legisla- 
ture upon this point, bis decision mtut be 
quashed and the record must be referred 
back to him in order that he ahonld deal 
with it in accordance with the views en- 
pressed by the Court. 
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Â7f KAi. raoH OoNVicmoM — Iitland BBTKinTB 
GuABD — Irlasd Rbvutub Somb m w w t- 

OBITT — HiB AlOST TO FBOSBOCTB tflniïB 

PsNAi. OoDi— OaD. 6 of 1878— Ord. 20 
of 1853— Obd. 11 of I8fiO— CoMTionoN 

WASH ED. 

A prosecution having been instituUd under 
Art. 126 Penal Code, by the Superintendent 
of Inland Bevenue against a guard of Ai« 
department, a conviction enêiud. 

The Suprame Conrt, on appeal, held : 

lo. Thathy out Lnw the privilege of prose- 
cutions under the Penal Code belonge f&J 
to the parly injured himself ; [h)tothe Pro- 
cureur Ornerai (Ord. 29 of 1858) ; (c) to 
the Police (Ord. 11 of 1860). 

2o. That the Superintendent qf Inland Be- 
«eniM has runo no separate and independeat 
title as an Inspat/tt of Police, but formerly 
had one merely accessory to an appoint- 
ment vAi^ has since been recoiled {Ord. 
I & of 1878). 

So. That, coiiasquentiy, tko Inland Bevmm 
Superintendent had no right in this niattsr 
to appear in Court as an Inspi^dor of Police 
* and proseeuie under tie Penat 0^. 
Convicliomqua»hed. 'f' 

MONTT,— Appellant 

and 

QÏÏEEN.— U espondeat. 



E PiroHiti,— Aitorne; for Appellant. 
J. Odibbbt,— AUorn^ for Respondent. 



HÙ Honor Sir E.J. LbolAzio,— Chief Judge. 

and 

HÎB Honor A. McHE,~PniBne Judge. 

0. Ladb»tt,<— Counsel for Appellant. 

Tjsi Hon. L. BoniLuaD, SosniTUTE Pbo- 

aiTBiTTB QiKiKAL,— Connael for 

Seapoadent. 



Record No. 546. 



I7ih February IS8S. 



His Honor JSi. Jdstiob Mqub. 

Tbii is an appeal from a judgtnent of the 
District Magistrate of Port Lonia in a ease 
brought at the instance of Mr Seïd da Vergé, 
Superiatendeot of Inland Revenae, agùast 
a man of the name of Monty, wlio was an 
Inland Revenue guard. He was believed 
to have accepted a bribe from a ohinamau 
net to prosecute him for a oontrarentioii of 
the veighta and measure} Ordinance, and 
Mr. du Vergé jvooeeded tu prosecute him 
for accepting a bribe of Ba 12. The Ma- 
gistrate has fonod Monty goilty and has 
sentenced him to six mouths' ùnprisoameot. 

The ittf<}rmtitioa a,gBinat Monty is taken 
anSeï the Pen&l Code of the CoUny, section 
126, second paAgn^h, ih which it ia said : 
" llie present provision Is applicable to any 
" functionary, agent, or servant of the des- 
" oriptioQ above mentioned who by an offer 
" or promise accepted, or by any gift or 
" reivard received, shall abstain from doing 
" any act which belonged to the discharge 
" of his duty." The punishment applioabte 
to this offence is reolosion and condemna- - 
tion to a fine <£ double the value of the pro- 
mise accepted or thing received, vrithoat 
however such fine being less than £10. 

We have had various questions argued 
before us in tlùs appeal, but there was one - 
eapeciall J argaed, upon which vw think the 
ease may be decided and I shall <K»Bider it 
and it only. When the charge of bribery 
was heard before the Magistra:te, the bbjeo* 
tion was taken in limine to Mr. du V«rgé 
actieg as prosecutor under the Penal Code. 
The objection was overruled by the Magis- 
trate and an entry is made in the record 
t^tft tke foUowiog words contain the ground 



16 



i)£ai8I0Nâ Of THE COUBTS OF MÂURIIItTS 



C1888 



it 



it 



of the Magistrate's judgment ''Mr. dn 
'' Vergé being to tbè knowledge of the Oonrt 
" an Inspector of Police." 

This objection has been aga^ caref ally 
pleaded to us and the drown has prodaced 
the whole of the docnments in its possession 
under which it is maintained that Mr. du 
Vergé has the right to prosecute as Inspec- 
tor of Police. It appears that on the 30th 
October 1876, a letter was addressed to Mr. 
da Vergé by the Assistant Colonial Secretary 
to this effect, '^ Sir, I am directed by the 
" Governor to inform you that His Excel* 
'^ lency has been pleased to appoint you to 
be the Inland Revenue Superintendent. 
Your appointment will date from the 1st 
^* proximo and I am to request that you 
^' will place yourself in communication with 
^' the Inspector General of Police who has 
IP^fieen authorized to cause you to be sworn 
^' in as a special Police Inspector. You will 
likewise be good enoi%h to present your- 
self before a District Magistrate with a 
^' view to your being sworn in as Inspector 
^' of Distilleries and Inspecter of Licenses.*' 
On the same day, Mr. du Vergé presented 
himself before a Judge in Chambers and 
took his oath as special Inspector of Police^ 
Mid we find that in GoTemment Notices of 
1876 those two facts were recorded^ the 
i^poinlment and the oath of this gentle*» 
man are in the . inllowing terms : on the 
Slst of October 1876 in number 119 : " His 
'' Excellency the Govemos directs it to be 
'V notified for general information that he 
1^ has been pleased to make the following 
« nominations to take efiéct from the Ist 
*^ instant, to wit : To be Superintendent of 
u Inland Bevenue, Mr. L. S. B. du Vergé "; 
and then follow a number of Inspectors of 
Inland Bevenue and Inland Bevenue guards 
and their names and it is added : '< All these 

" appointments to be on probation till f ur- 
'^ ther notice/' Then on the 24th of No- 
rember 1876 in Goyemment notice No. 184 
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of that year, it is sai^ : " Notice is hereby 
«< given for general information that the 
"following officers, to ivil^L. S. B. du 
** Vergé Superintendent of Inland Berrenne 
'< and 5 Inland Qfeevenue Inspeotom have 
" been sworn in and are empowered to act 
** as Inspectors of Licenses, Inspectors of 
' ' Distilleries and Inspectors of Police/' It 
is right to add that in the oath book of the 
Cour t, which was produced to us also,it appears 
that Mr. du .Vergé was sworn in as a special 
Inspector of î^olîoe. This was. followed by 
Ordinance No. 6 of 1878, which, for the first 
time, apparently, endeavoured to consolidate 
the laws of the Inland Bevenue and to make 
more e£fectual provision for administering 
these laws. I may observe that, notwithstan* 
ding a very diligent search, I have not found 
any trace of any Ordinance under which the 
Governor was authorissed to make any 
appointment of a Superintendent of Inland 
Be7enue, prior to this Ordinance. The 
Governor by various Ordinances is au- 
thorized to appoint Inspectors of Distillmn 
and Inspector of Licenses : but, so fs» Hs 
I have been able to trace, I do net find that 
there was any authority given to the Governor 
by any Ofi^ance to appoint a Super- 
intendent of Inland Bevenue ; and I presume' 
that the note in the first Government Notice 
which I read— that these appointments were 
made on probation— -is the explanation of 
the fact I now mention. I mention this 
incidentally-- >the judgment of the Courtis 
not to be founded in any respect on that 
fact— but I may say I notice that Ordinance 
27 of 1845, Ordinance 29 of 1852 and Ordi« 
nance 27 of 1868, section 82, contain au- 
thority to the Governor to appoint Inspsctors 
of various kinds of Inland Bevenue, but 
they do not go further. However, by 
Ordinance 6 of 1878, by the 13th section, it 
is enacted that '^ the Governor shall have 
'^ power to appoint a Superintendent of In* 
^' land Bevenue, and as many Inspectors, 
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" sab-Inspectors atid &uardSj as may appear 
*' to His Excellencj to bo necessary. " 

'* By the IStli sectioD it is provided : sub- 
** ject to regulations to be framed under 
** this Ordinance and to the instructions of 
'' the Reoeiver General^ the officer and 
'^ guards of Inland Revenue shall exercise 
'* such supervision over licensed traders and 
*' others as will be necessary to protect the 

' ^ public revenue and hinder ^É^^rpetration 
'^ of fraud in matters regulaSfflL by the fol- 
'• lowing laws " ; and there are ten sub- 
sections to this article one of which is the 
** laws regulating weights and measures. " 
Then^ by the I9th section it is said : ^' In all 
** matters regulated by tlie laws mentioned 
^' in the last preceding article the superin- 
*l tendent and Inspectors of Inland Revenue 
'* shall have all the powers conferred by the 
*^ laws hitherto in force on Inspectors oï 
^' Police, Inspectors of Distilleries and Ins. 
*• pectors of Licences '^; and this is followed 
iMf various regulations in reference to this 
M^le. In the first place there aïe penalties 
{or otetruol^g 1[]il«pd. Revenue Officer^ and 
guards, then ik&e is a penalty on ^eisons 
giving bribes fo officers and^uardbj» and 
then wtl have the 24th seetlou iu which it 
is said: ''No o£icer,or guard of Inland 
'* Revenue shall take or receive from any 
'* person any gratnjUv^ ^, or reward of any 
" kind for the pétformance or omission of 
" any act iu the performance of his duty, 
" other than the pay attached to his office, 
" the allowances or rewards granted to him 
*' by the Government and the shares by law 
'* accruing to him in any penalty, fine or 
'* seizure pronounced by any Court of law. 
" Any officer ot ^uard contravening this 
" provision shall be liable to dismissal from 
" office without prejudice to any penalty to 
" which he may be subject under Ord. No 6 
*' of 1838 commonly called the Penal Code 
" of the Colony '' — and there is also the 
25th section which says: ''any ol&oer or 
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guard of Inland Revenue convicted of 
having connived at, of permitted, or hav- 
ing knowingly been concerned in, any act 
involving a contravention of this or any 
other laV relating to Inland Revenue, 
shall be subject to imprisonment for a 
period not exceeding six months besides 
the forfeiture of any bond subscribed by 
him, without prejudice to any prosecution 
to which he may be liable under Ordin- 
ance No. 6 of 1838." 

I think that I have stated the whole of 
the ordinances and the Government notices 
which bear on this question, and I have now 
to consider the right of this gentleman to 
prosecute as a public prosecutor under the 
Penal Code. 

In the first place, in this matter, our cus- 
tom and the custom of all modern civiUsed 
nations has departed from the Roman syflliilf 
of law, which invited any citizen to pro»- 
cute for any offenc* which was injurious to 
the public interest. With a wiser and n^t 
I will call a more salutary policy, tud 
one which is Aore statable to our state of 
society, our laWlias confide^l the important 
privilege of prosecution to" diflferent des- 
criptions of persons. In the first pla^ 
there in the party injured by any o&$nfU 
who under certain conditions is entitled to^ 
pi*osecutc. In the second place, ihai& is i^ 
Procureur General whotjjlfier the Ordiance29 
of 1853 by himself and his deputes, can prose- 
cute in any courfc, and third, there is the Po- 
lice, who, und.r Ordinance 11 of 1860, ttto 
21st section, paragraph 10 thereof, are A* 
titled to do so ; in fact the dftigi is imposed 
on them of swearing iijformations and con- 
ducting .prosecutions. 

Now these are the classes of persons who 
have the right to appear as prosecutors in 
our Courts, and if Mr. du Vergé had held 
a separate and independent commission as 
Inspector of Police he would undoubtedly 
have had a perfect right to prosecute under 
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the Penal Code. But^ talcing all that wo 
see of his appointment in the letter of the 
30th OcMftBT I816j us specially connected 
with the Police, he is simply to place him« 
self in cooununication with the Inspector Ge- 
neral of Police^^who l^b b en authorized to 
cause him to btfWorh in as a special Police 
Inspector; —and that is in a letttr which 
appoints him io be rhe Inland Revenue Super- 
intendent and is followed by another clause 
asking him to present himself to be sworn 
in with reference to his offices of Inspector 
of Distilleries and Inspector of Licchses. 

Now, we cannot but hold that this office 
of Inspector of Police which is called a 
" special Inspector of Police '' was merely 
an accessory to the office of Superintendent 
of Inland Revenue and of Inspector of 
Distilleries and Inspector of Licenses, That 
being so and Mr. du Vergé having received 
under Ord. 6 of 1878 a new appointment 
(there is a Government notice No. 79 of 
1878 to the offect that the Governor 
approves of the appointment of Mr, du Ver- 
gé as Superintendent of Inland Revenue 
staff under that Ordinance) it is clear that 
his prior position of Superintendeiit of In- 
*'land Bevenuo in probation was superseded 
- and recalled, and as the powers conferred 
upon him as special Iiis.tector tf Police 
tVfiûpe, a« we interpret the letter above quoted, 
to'give him facilltfrrf for the performan' 
ccof his duties" under the Inland Reve- 
nue Ordinances, it ig difficult, nay, it is 
impos8ibl9 for the Court to hold that 
his rights as a '' special Inspector of Po- 

lice '' werfr (Continued under the ww Ordi- 
nance. 

But the matter becomes much clearer 
when we consider fhat Mr. du Vergé has the 
authority to prosecute under the Ordioance 
No. 6 of 1878 and for the purpose of that 
Ordinance. But when we come to consider 
the question of his position as prosecutor 



under the Penal Code, we thiuk the matter 
is in a very different position. He prayed 
for all the penalties in the clause of the 
Penal I ode, and it is difficuflt to see fa. jw 
a mere accessory appointment to another 
appointment which had been recalled coald 
warrant him in taking up that privilege and 
that right of prosecution. Of course under 
the Ordinaoce No. 6 of 1878 there are 
various prosecutions!, and this is a matteg^M^ 
which midU^have been prosecuted undcx;.,\. 
a clause orwat Ordinance — and the ques- 
tion would then have been certainly a diffe- 
rent one from what we have now totfttosider. 
But here we have to consider his title, and as 
we think he has no separate and indepen- 
dent title as an Inspector of Police but one 
merely accessory to an appointment which 
has since been recalled, we are of opioiou 
that be had no right in this matter to appear 
iu Court as an Inspector of l^olico and pro- 
secute under the Penal|£/Lde. 

The result of that view of the case is that 
the whole of his procedure is null. 

The information wai sworn by Mr. du 
Vergé as an Inspect rof Police — thai is null 
— the prosecution in Court is without any 
effect and the judgment of the Magistrate 
is null and void also. 

We therefore sustain tlii^ appeal and 
quash the sentence of the Magistrate. 
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SUPREME COURT 

CRÊCYbh LANUX,— Plaintiff. 

and 

THE ORIENTAL BANK CORPORATION 
IN LIQUIDATION AND ANOtt, — 
Defendants. 



-^ 



Before 






- V His Honor A. Murk, — Puî^É|ftfndge. 

« 
and 

His Honor J. Rouillard,— Puisne Judge. 



Y. JoLLivET and V. K/Vern,— Counsel for 

Plaintiff. 

G. Pitch EN, — Attorney for the same. 

W. Newton and P. L. Chastellier, -- Counsel 

for Defendants. 

Hble. H. LECLÉZTO,*#.Attorney for the same. 



Record No. 28,456- 



22nd. February 1888. 



Notice of facts — Qrai» evidence — Res judi- 
cata — First judgment not ïihal — Former 

Hi 

JUDGMENT IS NOT RaTIO SCRrTTA— AcTION 

FOR TORTIOUS ACTS-^-OrDINANCB 19 OP 1868 

— ^Articles 67 AXifk 68. 



i 



Short summary of the decision of 

the Court, 

The plaintiff moved for leave to prove by 
witnesses a great» number of facts mentioned 
in a notice drawn up much ont of the 

ordinary way. 

••• 
The application having b^en referred from 

Chambers to Court, the defendants raised 

in the first place the objection that there 

VM ^^ res judicata'^ as to the claim urged 

by the plaintiff, because the pourt hltd in 

an action brought by the phdiviiff wnnprl 



Pierre Frédéric Bojrer de la Qiroda^f in- 
vestigated the same alleged fraudulent acts 
which are now charged againit the present 
defendants as the accomplioes of Pierre 
Frédéric Boyer de la Oiroday, and had bj 
their judgment datée" 27th Augost 1887, 
fully exonerated the latter: ^The defeadants 
contended that the judgment of the Courl 
ought to avail the present defendants who 
are represented in the declaration as having 
acted in complicity with Pierre and Frédéric 
Royer de la Oiroday in all the fraudulent acts 
imputed to the latter. 

Numerous authorities were cited to show 
that when several parties are jointly and 
severally liable (solidaires) any judgnient 
given in favour of any one of them may be 
invoked by others. 

1 he arguments of the defendants would 
be oE great force were it not for the pria* 
ciple of law which is universally adopted by 

' all commentators on the French Code and 
judgments of the higher Courts that a 
judgment cannot have the authority p| 
*^ res judicata^' lintil it has become final. 
Here the defendants were met by the fact 
that an appeal to Her Majesty's Privy 
Council had been made and allowed agaiiui^ 

• the judgment of the Court given in the oas^ 
of de Lanux v. Pierre and Frédéric Boyer 
do te Giroday. lentil that appeal was .docl^dl 

the judgment of thj|r4Pto9^ ^^^ ^^^ form 
*^ res judicata.** ^ » • 

The defendants also contended that the 
Courthaving ali-eady given its decision on the 
points which the plaintiff brings for the 
second t||ne, though against difiEei^nt parties^ 
for the considération, of the Oourt, the 
Court had power to conâder its previous 
decision as ^^ ratio scripta** and prohibit 
the Plaintiff from again raising the same 
point. 

The Court finding no authority in favour 
of that contention of the Defendants, re^ 
jected it. 
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The Ooart, likewiae, did not countenance 
the plea of the Defftftannt that this cose 
was one of nuUity 4u proceedings for the 
sale of an immoveable property, whîdi 
nullity cannot be questioned or raised after 
'the delays pr^pibcjf% Ordinance 19 of 
I86S Article ^and^. They ruled that 
this case was one lA which plaintiff alleged 
certain tortious acts of the Defendant which 
according to his contention had been the 
cause of the sale by forcible ejectment of 
Estate "Walhalla." 

As to the admissibility of the proof of the 
fACtB mentioned in the notice of Plain' iff, 
the Oburt allowed the proofs sought with 
regard to some of them and rejected that 
mode of proof with regard to a good many 
others. 

(Vide Record No 23,456 ) 

■ ■■■t^^lNl ■ 

SUPREME COURT 

Assault wiVk Iïîtent to eob — Verdict op 
ASSAULT — Point beserved— «Ordinance 29 
OF 1853— Sects 120 and 122— Major 
OrPEHCK-— Art. 305 Penal Code — Larceny 

' gist of the OFFENCE — LaRCENY DOES NOT 
INCLUDE ASSAULT — VbBDICT INCOMPETENT. 

'■ On a question of laxo reserved whether a ter- 
diet for wouuds and blows is conijutent 
upon a criminal information charging : 
(a) Larceny with violence and (&) Aysault 
with intent to rob, the Court considered. 

lo. Thai it is not char that under Sect. 120 
of the local Criminal Procedure Ordinance, 
per se^ thejtmf is empowered to find an 
indioiduul guilty of a minor offence when 
a major offence is the subject of the in- 
format%(m^ 

. 2o, That a conviction for a minor offence on a 
major charge is tcarranted where both 
charges are essentially of the same nature. 



So. That a charge of assauH with intent to 
rob, is not a separate charge of assault 
• independent of the larceny, and the gist of 
the offence actually charged here under 
Articles 303 and 305 of our Penal Code is 
the larceny, which does not '^ legally or 
technic'jlly include an assatdt.^* 

4o. That the object of Sect. 122 of our Crimi- 
nal Procedure Act is appirently to render 
a finding for assatdt ccmpetent upon an 
indictment charging the highest form of 
assault ; viz : murder or manslaughter. 

5o. That the verdict was, conse^nily, not 
competent. 

EEGINA^-Plaiutiff. 

V. 

ALIPHON,— Defeuddut. 

Before 

His Honor Siu E. J. Leclézio Kt , — Chief 

Judge. 

His Honor A. Mure,— Puisne Judge. 

His Honor T. C. Williams, — Pnisne Judge. 

Hble Procureur General, appearing for 

the Plaintiff. 

E. Sehrkt, tor the Defendant. 



Nos. 11 & 26. 



bth. 8f Qth. March 1888. 



This is an argument upon a point reserved 
by a judge sitting at assizes. The accused 
was charged with Larceny accompanied by 
violence under articles 308, 305 from Penal 
Code. There were other counts in the in- 
formation, but upon none of the counts did 
the jury rt* turn êj<^ specific verdict. Count 
IJIi^. 3 set forth au assault with intent to 
rob, an offence which, apart from the major 
larceny, does not seem clearly defined in 
the C9(^ 13ie finding of the jury was one 
of ^ iBffonda and blows," without any re- 
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ference to lareeny ; and, although the 
information was cleai'ly and adoaittedlj laid 
under article 303 and 305 only, it is con- 
tended for the Crown, that this finding 
would justify the judge presiding in passing 
sentence as he was asked to do, under 
Article 230 of the Code, under which 
the infornmtion was certainly not laid. 
The learned judge, having in summing np 
directed thft jury that they could not 
upon this information return a verdict of 
'* Wounds and blows ^' unaccompanied 
with the element of lareeny, accepted, 
nevertheless, upon application, that verdict 
when returned, as a special verdict, to be 
construed in reference to the information 
by the full court. 

It was contended yesterday upon the part 
of the Crown —1st that upon any informa- 
tion charging the major offence a verdict 
for the minor offence may be returned ; and 
the authority of section 120 of our Criminal 
Procedure Act was quoted in support of 
the contention — 2nd that section 122 of 
the same act empowers a jury where a felony 
iô eharged which itelodes an a^sMiIt, to 
acquit upon the felony, but to find a verdict 
of guilty upon the included charge of 
assault, ii the evidence wari:^pts such a 
finding. 

Upon the first point, as regards section 
120 of our Criminal Procedure Act, it is to 
be remarked, not only that the clause is 
only applicable to several persons charged 
under the same information, but that it 
is quite open to argument, that the minor 
offence can then only be brought home to 
a portion of such persons charged, when 
against another portion, the major offence 
has been proved. jHTa are not satisfied that 
section \20per se places im^the power of 
a jury, to find an individual guilty of ^ 
minor offence when a major offence is the 
subjeet of the information. Our criminal 
jurisprudence does indeed in eei 



warrant a conviction for a minor oflenoe, 
on a major charge, where both charges are 
essentially of the tpjflé) iiature ; but it is 
not here contended niat violdnce is an 
essential of larceny. 






Section 122 of i^>Çrii|^al Procedure * 
Act is more to the poitkf in. I|& present case. 
It is a reproduction of 1 Vic. C. 85 S. II, 
a section which, on account of conflicting 
interpretation, was long since eliminated 
from the English Statute boot, but which, 
still finds a place in ours. It enacts that 
when the felony (or as here the " crime '') 
charged shall include an assault against the 
person, it shall be lawful for the jury to 
acquit of the felony and find a verdit of 
guilty of assault.'' The dictum of Jervis 
C. J. in R. V. Reid and others (L. J. N. S. 
Vol. XX cases connected with the duties 
of Magistrates p. 69) is that this sèctioîi of 
the English Statute <^qês not apply to '' every 

'^ case in which upoi^Hkace of the indict- 
" ment an assault îs 3IÊmeà^ but only whèlrê'': 
^* the offence of felony chanHEIbgally and 
^'technically includes an assault.^' Sub- 
sequently in R. T. Birch the view appears 
to have been adopted that the assault need 
not be concected with the felony ; but in 
that case the assault was charged as a 
separate, and independent offence in a 
special count of the indictment, which it is^ 
not in the case now before us. There i« ' 
here no separate charge ^ assault in- 
dependent of the larceny and the gist of 
the offence actually charged here under 
Articles 303 and 305 of our Penal Code is 
the offence of larceny^ which does not 
'' legally or technically include an assault " 
to use the words of C. J. Je{|is, but which 

with us, is a misdemeanor simply, aggra- 
vated into a crime or a felony, by. the 
circumstance of an accompanying assault. 
But that circumstance must be strictly an 
attendant circumstance of aggravation in 
order to make the major charge a (çlonyj 
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and, where the idea of one of the essential 
elements in the felony is expressly repudiat- 
ed by the jury as in this case, we are 
not satisfied that Section 122 of Criminal 
Frocediire Act applies, the special verdict of 
the jary here being, stgrictly what is tant- 
«nount to a Y&tfSSA of acquittal upon one 
misdemeanonr, and of conviction upon 
another misdemeanour not charged as a 
sq^arate offence. To eliminate from t\ie 
face of the record in this case the assault 
found proved is not to leave any felony 
behind nnproven, but a mere misdemeanour. 
And to eliminate similarly the major charge 
of larc^y is to leave a charge, not of assault 
«r otjpiirounds and blows simply, but of 
assaiilt aocompanied by or attendant upon 
a larceny, and no other. The charge is one 
of larceny accompanied by violence ; and 
we do not think it competent for a jury 
upon this ohiarge under Section 122 of the 
Cnminal Procedure Act to find a verdict of 
Bioiple assault or of wounds and blows 
unaccompani^-4)y larceny or by an inten- 
tion to steal, unless; such an independent 
assault is expressly charged or expressly 
included in the information. 

This much vexed Section 122 of the Act, 
must, we think, so long as it remains law 

with us, be read with the utmost strictness. 
So read, it contemplates first of all a felony 
and an acquittal on a charge of felony ; 
and this acquittal, as a matter of fact, there 
ivas not in the case now before us. Next, 
it would seem to contemplate a conviction 
for that which is an ofEence (when it is not 
independently charged) only when im- 
mediately and subsidiarily included in the 
felony, and we. think that this offence is not 
substantiated when the subsidiary assault is 
suoh an edeeniiiâl element of the major 
charge IAmé lvi|lR«l|i^> the major cbarge 
would not wtmK iio a felony . or a dime. 
The object of tlif section of Lord Denman's 
Act 7 W 4—1 VliW of which Qur S 122 



C P Act is a reproduction, was apparently 
to render a finding for assault competent 
upon an indictment charging the highest 
form of assault, viz : murder or man- 
slaughter. But murder and manslaughter 
are in their essence felonies, here as in 
England, while 1 irceny here is not in its 
essence a felony or crime. And to acquit 
of a felony while finding proved a charge 
involved in, but independent of, that felony 
(which we think is the case contemplated 
by S 122 where no independent assault is 
expressly charged) is not the same thing 
as to acquit on a charge which 
felony in conjunction with anothi 
and to find a verdict of guilty of tbat 
other ofience apart from the element which 
aloijc makes the major charge a felony. 

We hold, for the reasons stated, that the 
special verdict recorded by the direction of 
the learned judge in this case was not com- 
petent upon the information as laid. We 
construe the verdict consequently to be one 
of acquittal ; and we order the prisoner's 

discharge. 




SVPRBME COURT 



Action in damages — ^Tebspass — ^Rs. 50 claim- 
ed — Appeal — Ownership of land in 
question — ^Valtje of the land— Affidavits 

(^jUTISaSD TO BE SWORN— CoSTS. 

m 

In an action for Bs, 50 as damages for a 
trespass and desinùction of a hamlous hedge, 
the right of ouonerahip of the whole plot of 
Imd bordered by the bambous was put into 
question by the defeadant- 

Qb appeal, the defendant urged that the value 
of the whole piece of ground did not come 
up to Ra, 200| the statutory amount needed 
io make the case an appealable one* 
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T/w Court considered that the evidence of the 
present value of the land was not sufficient, 
attd ordered the parties to file affidavits of 
what they considered the true value. 

Costs resei ved. 

VILBRO,— Appellant. 

and 

C H E L LE N, -^Respondent. 

Before 







fli^sBflPor A MuBK,— Puisne Judge. 

and 
His Honor J. Rouillard, — Puisne Judge. 

B. Colin,— Counsel for Appellant, 
E. Roohert, — Attornej; for the same, 

W. Newton,— Counsel for Respondent. 
A. PiTOT, — Attorney for the same. 

Record No. 876. 

13th March 1888. 

His Honor Mr. Justice Mure. 

This is an action which arose in the lower 
Court in which the fdaintiff sought damages 
to the extent of Es. 50 for trespasses upon 
his property. In the Court below both the 
parties, as well as the Judge seemed to have 
considered and acquiesced in the view that 

m 

this claim for damages was mode in con- 
sequence of a trespass upon the property of 
the plaintiff. The question arose then 
between the parties to whom the property 
belonged ; the plaintiflB of course, bringing 
the action into Court in virtue of its being 
his and the defendant on the other hand, 
alleging a right to the same property. I 
consider it unfortunate that the parties so 
dealt with the matter, for the alleged tres- 
pass consisted in cutting 4^wn a stripe of 
bamboo trees—" bambou de chine ^' whiA 
was very narrow and some 28 feet in length ; 
and if the question had been limited to the 
mere piece of ground upon which iibese 



^ 



bambous were planted, it would I think 
have been more consistent with the object 
which the owner sought fo obtain by his 
action and a more reasonable course for the 
parties to have taken. Butin place of that, 
the question raised in the lower Court in- 
volved of necessity tli» jdjl^ff's right of 
property in the ground in which the alleged 
trespass was said to have been made, and we 
have to consider whether the claim of 
damage being only one of the Rs. 50, the 
appeal is a competent one. If we were . to 
look on this matter merely as a question 
involving a right of property of the ground 
upon which the bambous were planted—* 
and if the question of the whole piij|l||^^ 
the acre or acre and a half of ItkV^ . «rose 
between these parties in another action, it 
is conceivable that different Judgments 
might be come to, or that different Courts 
might be applied to, to determine the right ot 
property. That beiugf..t«), it is undoubtedly 
important for thestf parties that the Cout|^v. 
below havingtaken thç view tiuM^, the whole 
of the plaintiff's right of pi^erty was in 
question, the matter upon which the question 
of trespass depends should now be deter* 
mined by the Court and it was contended 
by the defendant that even taking in on 
that footing the value of the subject did 
not amount to the £20 or Bs. 200 which 
was necessary io bring the matter within 
the appealable amount. . ^ 

It is true that this subject, as stated by 
the plaintiff, is one which was bought some 
30 years ago— many years ago— for a sum 
of Rs. 159 ; and it is to be borne in mind 
that the plaintiff and his wife only poBsessed 
two thirds thereof— so that the share of 
Chellen . add his wife amounts to Ba. 100» 
while one third of the vahie whieli belongd 
to some other pergoo^ - flB liy '^ ^^^^^ ... 
process is Rs. 53 ---* imf^m ..«m cxf * 

damage' claimed was SÉ?Wjr i^thoughthe 
damages given wereTfU^ 1^ 80. 

«^ > 
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Now it is very dear that, even taking the 
value of the property as it was paid for by 
Chellen many years ago, the value of the 
fiubject at stake is very near the amount 
which would make it appealable, and in 
these circumstances, when an objection is 
taken to the competency of the appeal, and 
'^(l^value of the subject is ^ja^iiitained as it 
IS here, for we cannot but suppose that 
during the time this property has been in 
the ^||Ô88ession of Chellen it may have 
increased in value— there is no other alter- 
native that we see than resorting to the 
course which was adopted in the case of 
Ayoob V. Lucas, reported in the reports for 
1880, pa^e 113, in which the judge who was 
then jgpesiding in the Bail Court directs 
that an affidavit of value be made by the 
partiel who, sought to appeal from the 
judgment when the value of the subject 
was uncertain. That is the course which 
we think must be followed in this case and 
we accordingly direct that within a delay 
of 10 days, affidavits of the value of the 
property in this litigation shall be produced. 
Of course Wc do not mean that the 
appellant will lodge an affidavit only, but we 
allow the appellant, and respondent to lodge 
affidavits of value of the subject within 
the time I have mentioned, (ten days) and 
we reserve the costs. 



SUPREME COURT 

JODIOIAL SALB-^ FOLIE BNCHBRB — WiTHOUT 
COSTS— MlCANING OV THOSE WORDS — DECISION 

Oï Master— Appeal — Heirs under benefit 
oï Inventory — Their liability — Art. 803 
C^ 0. — ^Art. 103 C.P.O. — Appeal dismissed. 

Ajttdgment by consent having been filed in^ 
case of folle^enchère initiated ag^n»t çef-^ 
tain mimons, 'vsho were ptos^Siii^ the 
judicial sale of the same, ^^af^veable 
property f the Master decided that the 
wovde ^^ no costs ^ in the said judgment 



meant that each party should bear his own 
costs. 

On appeal, it was contended on behalf of the 
said minors that heirs under benpfit of 
inventory cannot be mulcted with costs 
whilst carrying on cuUtigation to benefit an 
Estate. {Arts, 803 C 0. aud 103 G. P. C.) 

Held by the Court ; 

lo. That it was important fcrihe minors to 
stop the proceedings for the ^lle^enchère. 

2o. That by the judgment by consent, the 
minors secured the costs of the judieiai sale 
begun by them. 

So. That it is conceivable that uyid^ such 

circumstances they consented to bear the 

costs incurred by them on the proceedings 
for the folle enchère. 

4o, That though the Master was wrong to 
allow certain parties to the judgment to 
file affidavits to explain what they meant 
under the compromise arrived at, his inter' 
pretation of the above words ^^ no costs'* 
was correct. 

Judgment of the Master upheld with costs. 



BLANDIN DB C H ALAIN,— Appellant. 

and 

BLANDIN DB CHALAIN & ors,— 
Respondents. 



.•-.' Before 

His Honor A. Mure, — Puisne Judge. 

and 
His Honor J. Rouillakd, — Puisne Judge. 

P. L. Chastellier,— Counsel for Appellant» 
E. Pitchen,— Attorney for the same. 

V.DELAFAYB&ors, — Counselforrcspondents. 
E. Laurent & ors,— Attorneys for the same. 
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The point submitted for our consideration 
is the interpretation of the word no costs in 
the judgment by consent before tlie Master, 
which put a stop to all the proceedings 
relative to the '* Folle Enchère '' of the pro' 
perty belonging to Ally Khan. Mr.Chastellier 
for the representatives of widow Blandin de 
Chalain cited Article 803 of the Civil Code 
and Article 132 of tho Code of Civil Pro- 
cedure and he argaed that heirs under 
benefit of inventory cannot be mulcted with 
costs, whilst carrying on litigation with 
the object of benefiting the Estates forming 
part of the succession. Mr. Chastellier is 
quite right in his statement of the law, but 
it is not correct to say that the Master of 
the Supreme Court coQdem.uGd Mr. Chas- 
tellier's client to pay costs. Tho Master 
simply held, that in terms of tho compromise 
which had taken place between the several 
parties to the lawsuits carried on before 
his Court, Mr. Chasteliier^s clients had 
renounced their claim to costs. 

The Court thinks that the Master gave a 
proper interpretation to tbe terms of the 
compromise between tho parties. 

Wliilst the judicial sale of the Bstate 
was carried on by widow Blandin de Chalain, 
proceedings in " Folle Eochère " were in- 
stituted by t^o parties holding rights under 
a former sale of tbe Estate. Now these 
rights being practically those of unpaid 
vendors were prima facie very strong. 

The Court cannot decide what the judg* 
ment of the Master would have been on the 
application of Mrs. Blandin de Chalain that 
the proceedings in " Folle Enchère " should 
be set aside, but in tho event of the Master 
holding that the *' Folle Enchère '' must bo 
allowed to follow its course, the proceedings 
for the judicial sale of the Estate would 
have been swept away and the costs made 
by widow Bhndin de Chalain for Hffi 






purpose of that sale would hjfe been lost 
to her. They would not have benefited the 
succession but the reverse, —Her interest 
therefore required that the proceedings for 
the '* Folle Enchère^* should be stayed or 
set aside and it is quite conceivable that she 
should have consented to lose the costs in- 
curred by her against the parties sning the ^^^ 
"Folle Enchère ''-''^vlth a view to saving 
other and more important costs, and allow- 
ing the proceedings begun by her to follow 
their course to a prop?r termination. Thus 
she secured the costs of that proceeding and 
gave her attorney the carriage of the sale 
for which he had been paid. 

As for the parties who had applied for the 
" Folle Enchère " of the Estate, we idÊH 
suppose that when they renounced their 
costs, it was in the expectation that thé 
other parlies opposing them would also "^ 
renounce their claim to costs. It cannot be 
said that widow de Chalain or her represen- 
tatives renounced th^ir costs, whereby 
charging them not against the defendants 
but against the Estate. The practical effect 
of the arrangement was to diminish by a 
corresponding sum, the mortgaged and 
privileged claims of the respondetits on the 
Estate. 

The Master was wrong in admitting the 
accountant in Bankruptcy and others to 
relate what passed between the parties 
with reference to the compromise and to 
explain by affidavits what was understood by 
them, but the Court holds that the inter- 
pret^ion he gave to the terms of the 
compromise is correct and that his judgment 
must be upheld with costs. 

As regards the parties who have not 
Stigatd^ the question on its merits or Who 
have afiid^ ^ th.e decision of the Court, 
they will ^fÊÊoJêsi^ oWn tK)8ler. ^ * 
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Costs— Action in divoecb — Rbcdnciliation 

— iCoSTS FOR THB SOIT — CoSTS TOE ALIMOST 
AMD FBOTIfllOHS — C0BT8 BT THB WIPH TO 
" SBTBB BN JTOIUeMT" — BbCOHCIUATION KOT 
XODITALIMT TO A DISUISBAL — CeBTATN COSTS 
ALLOWID. 

A reconciliation having tak&n place pending 
a suit in divorce, Ihe attorney 0/ the wif» 
{plaintiff) asked the Court to decree that he 
was entitled to recover fiom Ihi htuhand : 

(o) The eouts incurred, at the reque»t of the 
wife in the suit in divorce. 

(t) The costs made in an application for pro- 
vision under Art. 878 G. P. G. 

M The coste of an application referred from 
Chambers to the Goart to allow the wife 
ta " eater en, jugement " in a complaint 
entered by her against her husband 
before the District Qourt, 

The husband contended that rw costs were 
due hy him : 

I0. Because a réconciliation was tantamount ' 
to aâismiisal of the action, 

2o. Because under Art. 1426 0. 0, the com- 
munity teas not liable for a debt of that 
nature. 

Seld by the Gouft : 

\o. That a reconciliation was Twt at all equi- 
valent to a dismissal of the action. 

2*. That, contrary to what had occurred in 
the cases decided by the French Courts, 
the attorney hero had not been guilty of 
any laches, in as much as the reconcilia- 
tion had taken place before the date the 
Court itself had fixed for the heafinç of 
the apfliojtion by the wife for an alimony 
and pro»i»ions for costs to be incurred by 
her. 

So, That the said attorney should recover 



from thehusband,as head of ike communitji, 
the costs incurred by the wife under head- 
ings (a) and [h) . 

io. Thnltha costs i 111 ii'ici under heading {e} 
d!d ml fatl mthhi Art. 878 C. P. C. and 

fonsc-iitcatlff ehuidii n'it be allowid. 

5o. As the point h-:ic Diooted was delicate 
tind iicio mid as the case was a special one, 
no costs were granted m the argument 
itself. 

MOOTOOSAMT PILLAT 

COOPPAPOULLÉ THE WIPE,— Piaintiff. 

and 

MOOTOOSAMy PII.IÙT 

COOPPAPOULLÉ TffE HUSBAND,— 

Before ** 

His Honor Sir E. J. Leclëzio, Kt., — Chief 
Judge. 

His Honor A. Mdre,— Puisne Judge. 

W. Newton,— Coonael for plaintiff. 
H, Beetin, — Attornej for the same. 

P. L. Ohastellier, — Counsel for defendant 
A. Lhoste, — Attomej for tho same. 



Record No. 24,270. 



I5(/t JI/arcM888. 



His Honor The Chiei Judob. 

The question vrhich ia before the Court 
in this case ia only one of coats— There ttm 
a demand in divorce before the Court, but 
we were informed that there had been a 
reconciliation between the parties and thnt 
the petitioner had giren np her action, but 
there was a motion madeoa behalf of the 
attoiney in order that the costs which had 
been made at the request of the wife in the 
action in divorce and also certûn oosts 
made in an application for provision in 
virtue of Article 878 of the Code of Civil 



DECISIONS OF THE COtJETS OP MAUEITltJS 



a? 



Procedare, should be paid to him by the 
busband. It was also moved that the cost^ 
of an application which was referred from 
Chambers to this Coim — and mhicli wns an 
application in order to nliffw the wife to 
" esier en jugement" in a comphunt ajrainet 
the husband before the District Court — that 
these costs too, should he i^id by thohuabaml. 

The motion was resisted by the Connsel 
for the husband on the ground that under 
Article 1426 of the Civil Code, the husband 
waa not liable. There is no doubt that that 
niticiei^veij positive in its terms, it says : 
" Lea açtet faits pur la femme sans le 
" coDsentemcnt du mari et, même avec 
" l'autorisation de la justice, n'engagent 
" point les biens de la Communauté, si ce 
" n'est lorsqu'elle contracte comme mar- 
" chande publique et pour le fait de son 
" commerce." ' 

The principle contained in this article is 
Tery clear and it has been applied by the 
Courts in France in cases in which the wife 
was authorized to enter actions before a 
Court of Justice. It was held that the 
judge bad the right to authorize the wife> 
if she was not authorized by her husband 
but that it was only ihe property belonging 
to the wife that was responsible for the costs 
in such cases. But, at the same time, it was 
held also that there was one exception to 
that principle and that exception vras to be 
derived from Article 878 of the Oode of 
Civil Trocedure and that a provision might 
be ordered by the Court for alimony and for 
costs in order to protect the wife and allow 
her to proceed with an action in divorce or 
for "séparation de corps" but it was ruled 
that ihe attorgey of the wife could not 
claim against the husband beyond the limits 
of that provision. In the present case it 
was stated that ns the wife had given up her 
action on account of a reconciliation between 
her and her hnsband, that that reconciha* 
ton should be oousi'Iered as a dismissal of 



the case, and besides as no provision had 
been granted before tho reooociliation, that 
the attoruey of the wife had no right to 
claim the coats already made on behalf of 
the wife on account of his not beiog within 
the terms of the only exception to Article 
1426 of the Civil Code. 

Wilh regard to that question of recon- 
cftiation which was urged as being tanta- 
mount to a dismissal .of the case, we 
must say that we do not agree with that 
proposition. We do not see any poiitive 
anthority on that point except a short phrase 
quoted from Mr. Dalli^ in bis Bepertoire 
Verbo " Contrat de manage " No, 1072, 
in which he says, merely e» postant, t^MIlà,*^ 
reconciliation must be considered at being 



equiralent to a dismissal of the actioo, A 
dismissal implies that the petition^ «aff- 
wrong, whereas a reconciliation may im]^ 
forgiveness of her husband's wrongs. 

Besides, we are here in presence of a 
osse which is quite special, — we oan under- 
stand that when a provision has been asked 
for and obtained, if daring the proceedings 
there is no new application for (he iacreoBe 
of that provision, that when the oaee is 
over the Courts in France should have 
refused to allow the attorney to claim tho 
whole amount of the costs that hare been 
made beyond the limits of the provision 
granted. In such a case it was considered 
that it was his own fault, or that of his client, 
if be had nob applied.for an extension (^ the 
provision and that he should therefore rest 
contented with the provision which he had 
asked for the wife when the case was 
begun— but the circumstances of the present 
case cannot be at all assimilated to those 
mentioned in the arrêta of the Courts of 
Fraiicc which have been quoted to us. In 
the first .^floe Ire see that the leetftuiUation 
meeting 1:oo)c plbce on the 16th December 
1887, the conclusions of the " Ministère 
Public " upon the Memorandum of the 
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jadge were oa the 17th December and the 
order authorising the wife to sue was dated 
tbe 19th December. 

It was oa that very same day that a 
motion was ma'le before the Court for 
alimony aod provision for coste, hut as tbe 
Coart vaB Bitting only accidentally on thit 
day — the long vacation liaving already 
began — the rnle was made returnable on 
the 6th February 1888. Between thé date 
of that motion and the day on which the 
rule was returnable it appears that the 
Jrarties were reconciled ; but then there were 
no lachea at all on the part of the attorney 
or of his client— Immediately after he had 
obtained the order he made his application 
for provieioD, which is allowed to be made 
under Article f78 of the Code of Civil 
Procedure. 

^ider those circumstances, we consider 
th^i^ he is entitled to obtain from the 
husband the payment of tbe coats which 
have been mftde at the request of the wife 
for beginning this action in divorce and 
also the cosis of the application made to 
obtain the provision for alimony and coats. 

But with regard to the third applicatiun 
whidi we have to consider now, that is the 
cosis of the application in Chambers and 
the reference to Court concerning the 
aathorization to "eat^r en jugement" before 
the Distriot Court— we think that they do 
not come within the only exception con- 
tained in oar law. Article 87d, which speaks 
only of the provision for alimony and 
costs in the divorce action or action for 
séparation de corpg. 

The decision of the Court therefore, in 
this case, is that the attorney has the right 
to claim from the husband as the head of 
the Community the costs made for entering 
the divorce action before this Court and . 
also for the application for alimony and 
proTttion, but no other coste. 
We do not think that costs should be giren 



on the argument, becaQBS this «as a question 
of a very delicate nature «oi one which,, is 
quite new before the Coar^ and the '^flMe 
wa^ altogether a spécial one. 



We therefop 
such as it is 
without cosis. 



that the application 
■âhould be granted 



SUPREME CODKT 

Divorce— HnsBAKDiHSun—MKWTiss OBomn) 

FOB RISTRAIKT BUT HOT- lOK DrVOBOl — 
PlTTTION REJZCTID. 

The Comt rule(f, in this case, which was an 
application for a divorce " a vinculo 
matrimonii " that the " stevifit''* on ths 
part of the hn^liai:'! result^ Jrom hia 
menial unsaundneiS, an^ (hat madneaaeven 
when it virt inu<uêp<id<<î before marriage ia 
ground f,r rr^frtiiut lut not for a divorce ■-. 
" a vinculo viatrimonii." -*r1 

Petition rejected- 

DK RUNE THE WIFE,— Plaintiff. 

and 

DE RUNE THE HUSBAND,— Defendant 

Before 

His Honor Sir E. J. Lbolézio Et., — 

Chief Judge. 

and 

His Honor F. C. Williams, — f uisne Judge. 

A. HcouE3,—CoanEe] for plaintiff. 
M. Leblanc,— Attorney for the same. 

M. Noel, — Counsel for defendant. 



Record No. 24,040. 

\5ih March 1686. 

The question in this case is whether we 
should grant adivorce a vinculo matrimottiiio 
the petitioner on the ground of sundry acts of 
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vioUnce wbich ^ia bas suffered at the bands 
of her hasband since her marriage. Ther% 
i8 little doubt upon oiir miiula tliat the 
respondent who is ailmitftiûly n hinntic now, 
was ia a meotal coiS^itoa moro op leaa 
nnsoana before his niarriagc to the peti- 
tioner in 1880. 

Shortly after the marriage, the respondent 
left the petitioner retarning at intervals and 
the petitioner in her evidence stated that he 
was nevor asked, nor did he erer assign 
any reaacffi for these absences and that she 
does not think he kneir what be was doing. 



oiMevit 
dTour 



three and Tbur y..\ir3 after tbi 
The ecoount of the circumatances leading 
to them which tins peti^ftnor gives in her 
pçUtion was in some respects iiiooiieistcut 
j^-^^lfc that afforded hy the tiviilence. Tii: 
assaults and abuse appear to have been 
anreaaonable and unprovoked, and, after 
careful consideration, we have arrived to 
the conclusion that these acts of sxvitiœ on 
the respondent's part resulted frjiu his 
mental unsoundness and thus that, whatever 
ground they might afford for the restraint 
of the husband or for a jadicial separation, 
they aSal|lï none for a divorce a vinculo 
matrimonii which is tlie prayer of the 
petitioner,— Madneis, even where it was 
unsuepeoted before marriage, is no gi'ound 
for a divorce aocordiug either to the French 
or Knglisb law. As was remarked by the 
judge in the case of Hall v. Hall (L. J. 33 
Matrimonial Causes p. 65), a case in which 
adultery against the respondent appears to 
have been proved as well as great cruelty, 
" an insane man is likely enough to be 
" daugerons to his wife's personal safety 
" but the remedy lies in the restraint of the 
"husband, not in the release of the wife." 

I The prayer of the petitioner is refused. 



Appeal from District Court— No disbissai. 

— OuJECirOS IN LIMINE — ObDEB PINAL— 

Objectiok overruled. 

A plaintiff before a District Court liaoing 

■ ''heen ordered to furninh security "judicatum 

solvt", and having failed to do »o within 

the fixed delay, her case was orderel to be 

struck out. 

The plaintiff appealed againet the order to 
find security. 

It was urged "in limine" that as there had 
beeino tlismiesal of the case by the^urt 
below, the right of appeal did not lie. 

Ueld by the Court. 

la. That when the order has a çftoraetjro/ 
finality and places a parly in the impoêsi- 
bilily of moving farther in ■ iht^W'tter, the 
right of appeal lies. 

2o, Ihat when the Magistrate earned the case 

to be struch out, there is no doubt that the 
ordir by him previously given to furnish 
security h'ld acquired a character of finality. 

The olyection was overruled and the question 
of costs reserved to be decided on the merits. 

ALEXANDRINE,— Appellant. 

and 

CHAILLET & ORS,— Jleepondents. 

Before 

His Honor Sib E, J. Liolêzio Kt.,— 

Chief Judge. 

and 

His Honor J. RouiLLABn,— Puisne Judge. 

V. Dblafjs»'— Counsel for Appellant. 
E. PiTCH»*,-»Attorney for the same. 

Y. JoLLiVET,— Counsel for Respondents, 
H, Thatcher,— Attorney for the same. 
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Record No. 897. 

IGth March 1888. 

His Honor The Chief Jddqe. 

This is an appeal (roiu a judgment which 

waa delivered on the 9th February last hy 

the Senior District Magisiiute of Port Loai*. 

It appears that the appellaut, who wa^ 
plaintiff in the Court below and of whom « 
debt had been claimed, asked foi a judgniciit 
dectaiing that she was no longer indebterl 
to the defendauts, having paid the balance 
due by her to them and ihat as a coasequence 
the provisional seizure of her moveable pro- 
perty be set aside. An application was 
made against the plaintiff now appellant for 
security jttdicatnni solvt and the Magistrate 
on the 26th of January had ordered that 
widiin a delay of eight days tho security 
should be furnished, otherwise the case 
should drdp, according to the terms we 
read in the record. Now it would appear 
that the security was furnished but the 
solvency of that security beinp^ contested it 
was withdrawn on the 6th February, On 
the 9th of February the case was again 
called before the District Uourt end on that 
day there waa an application on the part 
of the plaintiff for au extension of the delay 
to furnish another security. That applica- 
tion was refused by the Magistrate and he 
ordered the case to be struck ont. 

It is from that order of the Magistrate 
that an appeal lias been made and that 
appeal according (o the appellant's Counsel 
also includes an appeal from the iuterlo-' 
eutory order of the 26th of Jannaiy. A 
point was taken tit 2ii»in« for the respondents, 
to the effect that es there had been no 
dismissal in this case there was no final 
-jugement and thefore no appeal could lie to 
to the Supreme Coatt. We have examined' 
this point and we are of opinion that it is 
not necessary in all cases that there should 
bo a dismissal of the action itself in 
order to render a decision or order of the 
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Magistrate final. It may happen, ftœj 
tance as in the present rase, by & 
of extension of delay and by the merè- 
of striking out the case, that a party be 
placed in the impossibility of moving in the 
matter — It was uot ueces-^ary as is was 
suggested for the respondents that the 
appellant should have first asked for the 
case to be put again i.ni tUu Causj List in 
order to move for a <)isinisâai of tli« action 
it-elf. This would have been ft uaeleas 
formality under tlic c i-cumstauces. Prj- 
vided tho order- lias a character ofâaality 
and places a pirty in tHe-împoS'ibility of 
moving furiher in the iKmHK ^^i' >s suffi- 
cient to allow of an appeals tn this cose 
theixi is no doabt ihati the interlocutory 
order which nas given on title 26th of Jantiary 
by the Magistrate harljici^ircd a character 
ot finality on the iHli 6£' February whtat 
the extension of delay w^s refuse.) and the 
case was ordered to be & struck out. We 
therefore consider that ' the plaintiff hod a 
right to appeal to the Su|M-eme Court. The 
case will bo replaced on the Cause List in 
order to be argued on the merits of the 
appeal itself on which we cxprei^a uo opinion. 

The costs of this prclimiuary objection 
are reserved until we have heard the appeal 
on the merits. 



SVPREIIIB COURT 

Appeal to Privy Codncil — Motion for pko- 

visiONAL EXECUTION OF JUDOMBNT PECDLIAK 

cibcdksTakcbs— Motion refused. 

The respondent having moved for provisiotial 
exesution of a jugement pending an. appeal 
to th« Privy Council, the Court considered 
that : 

\o. That the respondent woe hot here in the 

position of an ordinary litigant claiming 
the restitution of rights of which he had 
been unjustly deprived. 
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^at the appellants loould in case of 
nonal execution, bo put to consider- 
It expenses which would prove useless lo 
oil if the jiuigiiunt ap^egiêd from lerre 
Teoersed. \ 

Jn virtue of the discretionary power vested in 
them by the Order in Council, the Court 
refused ths i^i^tion. 



-Plaintiff, 
"and 

THE ORIENTAL BANK CORPORATION 
IN LIQUt^TION,— Defend» n'. 

Before 

His Honob. Sir S',' ^ ïdtcLËzio Et., — 

Chieê'''jrn%B. 

^^■j^ His Honor A. M uas,— Puisno Judge. 
'"'. and 

His Honor F. 0. Williams,— Pnisne Judge. 

H. Galea, — Counsel for Plaintiff. 

W. II. Edwards, — Altorniy for ihe same. 

P. L.CHASTKLLiEB,—Coun8clfor Defendants. 
E. DnviTiEB,— Attorney for the same. 

l'ecordNoi.23,8T7. 

\Gth March 1888. 

This ÏB n motion made bj the plaintiff nov 
respoudeiit, Keid, to obtain the provisional 
execution of the judgment of the Court of 
the 7th November last, which has been 
appealed from by the defendants now ap- 
pellants. This motion is objected to on the 
ground that it would be more^conalfitent 
with real and substantial justice that the 
estate St, Julien should remain in possession 
of tlie whole water of the Canal, the subject 
matter of the contestation pending the 
appeal, than to order the half of the water 
to flow to the rrapondetit's land. The 
affidavits put in by the appellants declare 
that the whole of the water is essential for 
the requiremeats of the Estate and that 



very expensive worts would have to be made 
in order to procure an additional supply of 
water for neit crop if the appellants were 
ordere I to make the division of the Canal 
at present. 

The respondent is owner of only 7 acres 
out of the 312 acres called Duvivier's land 
and tho Court has only found him entitled 
t) .the passage of the •vraiisr, declared to 
belong to Davirier's land through his plot 
uf 7 ai'ioe, he has not been declnred to be 
the o»-i;flr of the whole of tho water altri- 
but?â to Duvivicr'o land Eeid had &t first 
purchased only tho rights belonging to 
Dick, the prcceeding g^prietor of those 
7 acres, in the water oE IH^t. Julien Canal 
which, at the time of that purchase, had 
ceased to flow upon Qîpk's land. An action 
was notwithstanding eutert'd by Dick t^^iMiât 
the Central Sugar Estates for the recotwy 
tif that water in which Heid afterwards 
intervened, but Dick was nonsuited. It 
was then that Reid purchased 7 acres of 
land from Dick and entered an action in bis 
own na.me for the recovery of the water in 
which he was successful to a certain estent. 

There is no doulut ihat what he did was 
hwfnl but at the same time his po&ition is 
not that of an ordinary litigant claiming 
the restitution of rights of which hehaa been 
unjustly deprived. Besides, it has not been 
denied tliat if the judgment of the 7th 
November were to bo executed bow, the 
appellants would bo compelled to spend 
lateo sums of money for an addît'onal 
^y of water, and that if the judgment 
Be Court were afterwards reversed by 
the Piivy Council those expenses might 
provt- useless. 

Taking all these circumstanoea iato ooa< 
aidoration, and beingof opinion tha^under the 
Ordir in Coancil we are entitled to decroo 
or refuse proviaioual execution, we think 
that the appellant should in this case await 
the flaal decision of the Privy Connoil on 
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bis right before seeking to put it iu force, 
and that this is not a case in which tho 
Court SiiOuld allow p.ovisional execution. 
We accovdiagly refuse the motion^ but we 
order tm appellants to furnish within 
fourteen àays good security to the amount 
Rs. 5000 for the due performance of such , 
judgment as Hei Majesty shall think fi€ 
to make. 

* Costs for appellants. 



SVPREME COVRT 

Appeal peom conviction of Bench op Magis- 
trates— Oedinancb 3 OP 1883, Section 7— 
Titular Maoistbate of thb jSmalleb 

PEPENDEKCIES ACTJlW IN MAURITIUS — BeNOH 
PROPERLY COMPOSED — ApPEAL DISMISSED. 

The Commission of ihe acting Magistrate of 
the smaller dependencies is not dissolved by 
his appointment as Acting District Magis- 
trate for one of the districts in Mauritms. 

A Bench, of which ho was part, was held, 
therefore, to have been competently convened 
and formed for the District of Port Louis 
under Ordinance 3 of 1883, Section 7. 



BANGARD, — Appellant. 

and 
QUEEN,— Respondent, 

Before 
His Honor P. C. Williams, — Puisne jiadge. 

and 
His Honor J. Rouillabd, — ^Puisne Judge. 

W. Nbwto», — ^Coansel for Appellant. 
G. BouLOux, — ^Attorney for the same. 

L, Rouillaed, Substitute Procureur Ge- 

NERALj'-Couasel for P^espondent. 
J, GuiBBBT,— Attorney (or the same. 



Record Ifo. 544. 



%Qth March 1888. 



The appeal in this case is from a connc- 
tiou by a Berich of Magistrates sitting at 
Port Louis, who found the appellant guilty 
of embezzlement, and sent«»nced bim under 
Art. 333 of the Penal Code. 

The appeal was argued before us upon 
two grounds : 1st thai the bench was in- 
competently formed, and Stnd that certain 
evidence was irregularly adm'tted* Upon 
iho flr^t p'jint, the question for our con- 
sideration is whether Mr. Boucherat had 
jurisdiction to s't upon tKe bench of three 
magistrates, as the acting magistrate for 
the Sfnaller dependencies is empowered to 
do by § 7 of Ordinance Ko. 3 of 1883, he 
having, previously to the trial, been appointed 
Acting District Magistrate of ij^acq in thii 
Island as notified in the Government Gazette 
of September î^2ud 18-7. 

The argument for the appellant was that 
Mr. Boucherat's appointment to an Acting 
Magistracy in Mauritius t//*o/acia dissolved 
his Magisteiial Commission for the Oil 
Islands and abrogated his powers and au- 
thority to act elsewhere than for Flacq. 
We do not hold that view. Unless the duties 
of two acting officers are manifestly incom- 
patib'e, we see no prima fade evidence in 
the appointment to ore acting office that 
another acting office is vacated. The Com- 
mission of Mr. Boucherat was not expressly 
revoked when he was appointed to the 
Acting Magistracy of Flacq, he did not 
resign his older appointment, but as we 
were informed in the course of the argument, 
continued in the enjoyment of its emoluments 
and, as a matter of fact, he has - since 
returned to its duties without a fresh 
Commission — It might have been better 
if the Government Notice published in 
September 22nd of 1887 had stated that his 
acting appointment to Flacq, was to be held 
iu conjunction with the other acting appoint* 
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ment, but we do not think that the neglect to 
be thus spécifie had the effect of revoking 
Mr. Boncherat's former commission. Asa 
2nd ground of appeal^ it was argued that 
secondary evidence of certain deaUngs of 
Bangard vvith Rouhier, his employer, had 
been received and the learned Counsel for 
the appellant contended on the authority of 
the recent decision in Regina v. Gibson 
(Cox's CriminalLaw Cases Vol.X VI Partlll) 
that although no objection was made at the 
time when the efidence was given, the fact 
of improper evidence having been received 
vitiated the conviction. 

m 

The facts to which the learned Counsel 
refers are as follows : Bangard, who was 
Rouhier'â agent for supplying meat and 
other provisions to several persona in the 
country, came every day, or nearly every day, 
to the office of Rouhier for the purpose of 
obtaining the reimbursement of the sums 
alleged to have been spent by him. The 
details of his daily expenditure were entered 
in a sort of memorandum book which he 
handed over to Rouhiev's Cashier ; and that 
memorandum book which was kept by 
Bangard, always appears to have remained 
in his possession. The Cashier transcribed 
into a book kept for the purpose, the entries 

contained in Bangard's book. He then 
signed or initialled it and returned it to 
Bangard, paying at the same time the sum 
for which the application was made. 

The contention of the appellant is that 
Bangard^s memorandum bookwasthejpri/jiarj/ 
evidence of the dealings between Rouhier 
and Bangard and that, before producing 
Bouhier's books, and introducing evidence 
to prove Bangard's application for money 
and the payments made to him, the pro- 
secution ought to have shown that a sum- 
mons to Bangard to produce his book bad 
remained without effect. 

The Court does not hold this view of the 
case. When a firm pays or receives money 



through a clerk who is virtually an outside 
agent, it must rely for the proof of its 
dealings on its own books rather than in 
memorandum books which are destined to 
remain in the possession of the outside agent 
and which are, more or less, his property. 

Besides, in the present case, the very 
persons by whom Rouhier's books were kept, 
have been called as witnesses, and their 
evidence corroborating the entries iA 
Ro|^hier's books, has been accepted as trust- 
worthy by the learned magistrates who tried 
the case. That evidence showed the appli- 
cations for money made by Bangard and the 
payments made by him and to him and we 
think that the case could not have been 
proved in any other way. 

It was indeed open ito appellant to check 
by means of his memorandum book the 
entries contained in Rouhier's books^ but he 
did not choose to do so. 

We therefore confirm the conviction from 
which the present appeal is made — with costs. 



SVPREME COURT 

Writ op Habeas Cobpus — Oedinance 12 of 
1882 — Ordinance 7op 1873 — Recognizance 
ESTREATED— Sureties oondeicned to Prison 
—Warrant op distress — Amended war- 
rant—Return to the writ — Time op such 
RETURN — Record incomplete — Warrant 
only looked at — Writ discharged/ 

The applicants who had been condemned to 
6 months imprisonment for 7ion payment of 
a recognizance given by them before a Dis* 
trict Court for the appearance of an accused 
party, argued on a writ of Habeas Corpus, 

\o, That before committing them to prison, 
the Magistrate should have issued a wav 
rant of distress against their goods, 

2o. That there were two warrants here ; a 
first one which was defective, and a second, 
not 80 defective, but which had been filed 
too late, Le, when the writ had been issued 
and the ease placed on the list. 
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So. That certain entriea in the Record were 
defective. 

Held by the Oeurt : 

lo. That under Ordinance 12 of 1882, Art. 9, 
the amount of a recognizance on the crimi' 
nal side may be recovered as a fine, and 
thai under Ordinance 7 o/1873, thepayment 
of a fine can be enforced by imprisonment 
at once without previov,sly issvdng a war- 
rant of distress. 

2o. That in England, an amended warrant of 
commitment may be put in at any time 
before the return to the writ has been made. 

So. That in Mauritius, the time of the return 
to the writ is the m^oment of the calling of 
the case before the Court. 

4o. Thai when this case was called, the amend* 
ed warrant had been filed and it was 
produced to the Court. 

5o. That the Court, ona writ of Habeas Corpus 
will generally looh only at the warrant, 
in order to ascertain whether the prisoner 
has been lawfully committed, and not at the 
Record. 

The Court however, tooh this opportunity 
to request District Magistrates to heap their 
Records as complete as possible ; and to 
make full entries therein. 

Writ discharged. 



Ex parte 
BEDESSEE & NAZARALLY— Applicants. 

fiefore 

His Honor Sir E. J. Leclézio Kt., — 

Chief Judge. 

The Hon. A, Mxjbb, — Puisne Judge. 

and 

The Hon. J. Eouillaed, — Puisne Judge, 



B. Colin, — Counsel for Applicants. 
E. RocHEBT,— Attorney for the same. 

The Hon. L. Rouillabd, Substituts Pbo- 

CUBBUB AND ADVOCATE GeNEBAL,— Coonsel 

for the Crown, 

2Qth March 1888. 
His Honor Thb Chief Judos : 

In this case the learned Couasel for the 
two prisoners who are now before the Court 
has taken two points on their behalf. In 
the first branch of his argument he has 
stated that the learned Magistrate has mis- 
construed Ordinance No. 12 of 1882, when 
after having estreated the recognizance 
which was signed by those two men for the 
appearance before the Court of a party 
charged with a certain offence (one Maho- 
med Taleb) he had afterwards committed 
those two men to Jail without first issuing a 
warrant of distress, in order to see whetker 
they had goods which could answer for the 
amount of the recognizance which had been 
signed by them. Upon this branch of the 
argument we have already expressed an 
opinion yesterday when we told the learned 
Substitute Procureur General that it was 
not necessary for him to answer the Counsel 
for the prisoners as to this point. We are 
very clearly of opinion that the Magistrate 
has construed the law such as it is to be cons- 
trued in this case. Article 9 of Ordinance 
12 of 1882 first states that '' any recog- 
'^ nizance taken by a magistrate or for 
appearance before a magistrate or his 
Court may be estreated on the order of 
*' the Court held by such Magistrate or by 
" the person for the time holding his office, 
" and the amount thereof even when exceed* 
' ing Rs. 1000 may be recovered in the same 
" manner^ if the recognizance be furnished 
** on the Civil Side of the Court, as debts, 
" and if the recognizance be furnished on 
" the Criminal or Police side of the Court, 
" as fines ordered to be paid by such Magis- 

" trate may be recovered." 
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Now if we refer to Ordinance No, 7 of 
1878 Article 2 we see that fines are to be 
recovered bj a process which, is different 
from that which is enacted by Ordinance 
No. 85 of 1852, that is to say that ins- 
tead of ordering a warrant of distress to be 
issued for the seizure of the goods of the 
party convicted and condemned to pay a 
fine, the person condemned to the fine, 
shall be committed to prison in respect of 
such fine remaining unpaid for the period 
provided in Schedule D. hereunto an- 
'' nexed " — and the same Ordinance has 
repealed Articles 113, 114, 115, 116 and 117 
of Ordinance 35 of 1852 concerning the 
issuing of warrants of distress for the 
seizure of the goods of the party fined. 

The learned Counsel has contended that 
by using the word " recovered *' in Ordi- 
nance 12 of 1882, the Legislature intended 
to revive the old system of recovering the 
fine. 

We think that this argument is unfound- 
ed and^ that by merely using the word 
"recovered" instead of "enforced'' as was 
suggested by the learned Counsel, the 
Legislature could not have intended to revive 
the old system and re-enact those Articles 
expressly repealed by Ordinance 7 of 1873. 
We are clearly of opinion that when the 
Magistrate proceeded in this case to issue 
a warrant of commitment for the recovery 
of the amount of the recognizance the non 
payment of which is assimilated by Ordi- 
nance 12 of 1882 to the non payment of a 
fine, that he has properly construed the 
Ordinance. 

This lair may be a very harsh one. I 
certainly for my part consider it as a very 
harsh law, but it was considered by the 
legislature in 1882 that is was necessary to 
pass it and we have only to declare what 
the law is^ and not to amend it. 

There is, however, I must say what may 
to a certain extent be called a remedy to the 



harshness of the law, in the 2nd. paragraph 
of Article 10 of Ordinance 12 of 1882 and 
if the parties who are now before the Court 
had applied to the Magistrate and had 
shown good cause in virtue of the second para- 
graph of Article 10^ the Magistrate might 
have been satisfied with the cause shown, 
but it does not appear that they have chosen 
to move under the second paragraph of that 
Article. That second paragraph runs as 
Hollows : " Provided that it shall be lawful 
*' for such Court or Magistrate upon suffi- 
" cient cause shown to rescind any such 
" order." In this case the prisoners who 
have signed the recognizance have not, to 
all appearances, availed themselves of this 
provision, there is no affidavit saying that 
they have done so—there is no entry in the 
papers before the Court that they have 
tried to obtain from the Magistrate a res- 
cinding of the order which was given. 

In the second branch of his argument the 
learned Counsel stated that there were two 
sets of warrants of commitment before the 
Court and that the first warrants were insuffi- 
cient — they did not contain the necessary 
elements to allow the Court to determine 
whether the prisoners were legally detained 
or not and that with regard to the second 
warrants, although the same objections 
could not be made entirely against them as 
were urged against the first warraiits, they 
had been issued too late after the case had 
been put on the list, by the issuing of a writ 
of habeas corpus or^ at all events^ had been 
filed after the sitting of the Court had begun. 
Tho§e last two warrants appear to be dated 
the 19th March, they have been placed 
under the eyes ot the judges when the case 
was called — that is to say at about one 
o'clock yesterday. 

Now, the questionistoknowwhetherit was 
too late at that time to file those warrants 
as a return to the writ of Baheas Corpus. 
We have not a written return before us. 
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According to the practice in England^ there 
is generally a written return^ but we were 
told by the learned Substitute that it is not 
the practice here. Oases such as this are 
not of frequent occurrence — cases are very 

rare in which writs of habeas corpus are 
issued by this Courts so it is not possible f (^r 
the Court to state what is really the practice 
with regard to the written return. We have 
however^ as a return the production of the 
warrants of commitment. Now according to 
what appears to be the jurisprudence both in 
England and in Mauritius^ it is possible 
to fi'e an amended warrant of commit- 
ment before the case is heard and it is 
even possible to amend the return but not 
the warrant of commitment after the 
return has been made. We read in Paley's 
" Summary Convictions '' in the chapter of 
Eabeas Corpus that " after the return is 
*^ put in and read^ it is considered as filed but 
^^ the Court may still amend it although the 
'^ commitment cannot be amended." 

In cases which have been quoted to us, 
such as the case of Punchand and Gunness, 
page 51 — 1863^ this Court has decided that 
a second warrant, an amended warrant of 
commitment may be put in till the return 
of the writ is made, and if the latter warrant 
is good the Court will not look at the former 
warrant. In this case as there is no written 
return filed and as the practice with regard 
to the written return appears be rather 
unsettled^ we think that the moment of the 
return o£ the writ was when the case was 
called before the Court and when the docu- 
ments which were tendered to justify the 
detention of the prisoners were filed and 
produced to the Judges. Therefore we hold 
that in this case the second warrant of 
commitment which is before the Court 
has been produced before the return of the 
writ which was issued by the Court, and we 
have now to consider whether that warrant 
is sufficient in order to justify the detention 
of the prisoners. 



The second warrant of commitment against 
against Bedessee runs as follows : ^^ Where- 
" as on the 25th day of February 1888 
^^ one Bedessee and one Nazarally did 
'• subscribe, &c., &c., &c." 

• •••••••••••••••••••••••••*••••••>*■•••••••••••• .«• ■ ■ •■• 

The second warrant against the other pri- 
soner is in exactly the same terms. It 'was 
argued that even the second warrant was 
hardly sufficient as an equivalent of a con- 
viction. 

This case is certainly one of qaite a 
special nature. We are in presence of a law 
which assimilitates the person who has signed 
a recognizance in favor of a party charged 
who does not appear to answer the charge, 
to a party who has been convicted and 
condemned to a fine, but it can hardly be 
said that the prisoners have been found 
guilty of a criminal ofi^ence either under 
the Penal Code or under any Ordinance. 
However, the Legislature has considered it 
expedient to enact that the party who has 

signed a recognizance and who is unable to 
pay at once the amount of it, when the 
party on behalf of whom that recognizance 
has been signed le&ves default is to be dealt 
with as an ofiPender by the Magistrate who 
may commit him to jail immediately — so 
the warrant of commitment should contain 
only the statement of the facts which are 
necessary to constitute the special offence 
according to the special ordinance in this 
matter. Now when we read that warrant, 
we see that the Magistrate has mentioned 
the law under which he has acted, and the 
reason why these parties have under that 
law been committed to jail, we therefore 
think that the warrant of commitment 
contains for this special case sufficient 
elements to show that there has been no 
illegallity committed by the Magistrate and 
that the law which he had to apply has 
been complied with as is required by certain 
of its provisions. It has also been contended 
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that there is nothing., to show that the 

prisoners were present at the moment 

when the recognizance was estreated and it 

was argued that it was certainly very hard 

that men should be condemned by default 

to be imprisoned when they had not even 

been called before the Magistrate to show 

cause why they should not be imprisoned in 

default of paying the fine^ but when we read 

Article 10 of Ordinance 12 of 1882 we see 

that the Legislature has not required the 

presence in Court of the party who has 

signed the recognizance at the time the 

recognizance is estreated-^Article 10 rung 

as follows : '' In case the recognizance be 

" conditional for the appearance of a party 

'' before a District Court or Magistrate that 

'* the said party may be put on his trial or 

*^ on an examination as to an offence charged 

" against him or that he may produce 

*' any minor or goods and the said 

*' party shall make default therein^ the said 

^' Court or Magistrate or the person law- 
'' fully holding his office may, mthout 
'* fwrther process to that effecti order the 
*^ said recognizance to be forfeited and 
*' the amount thereof to be recovered/' 

So that according to this Article^ when 
the party on whose behalf the recognizance 
has been signed leaves default the Magis- 
trate, according to the Ordinance, may 
without further process to that effect 
*^ order the said recognizance to be forfeited/' 

It is not necessary that he should summon 
the parties who have signed the recognizance 
to appear before him to show cause why 
the recognizance should not be estreated, 
it is sufficient that the party for whose ap- 
pearance it has been signed leaves default 

to entitle the Magistrate — and it may 
be considered as an imperative enact- 
ment upon him that he should ^^ without 
further process'' immediately estreat the 
recognizance ^' and order the amount there- 
" of to be recovered '\ Now the Magistrate 



might according to the terms of this Ordi- 
nance read together with Ordinance No* 7 
of 1873, Article 2, have immediately issued 

a warrant of commitment against these 
men, but it appears from the warrant of 
commitment which we have before us and 
also from other documents in the recordj 
that there was first a warrant of arrest 
issued against the men, they were brought 
before the Magistrate by means of that 
warrant of arrest and there, from what the 
Magistrate declares in the warrant of com« 
mitment, those men have been heard by 
him. If any reasons were given by them it 
would appear that they were not found 
sufficient by the Magistrate but it was after 
having heard them that he issued the war- 
rant of commitment against them for six 
months, as he is entitled to do under 
Ordinance No. 7 of 1873. It cannot be 

said, therefore, that those men were not 
given an opportunity of paying the fine 
before they were committed to jail, there is 
no affidavit made on their behalf that they 
offered to pay the fine or that they asked 
for time to pay the fine or that they offered 
sureties for the payment of the fine— we 
ha?e nothing before us, resnlting either 
from affidavits or any other documents, 
to show that there was any intention on 
their part to pay the amount of the recogni- 
zance considered by the law as a fine. 
We must therefore hold in these circum- 
stances, that it does not appear that the M agis- 
trate has acted illegally and we must on 
that account maintain the warrants of 
commitment which are before us as sufficient 
to justify the detention of the prisoners. 

There was something said in this case 
about the record. As a rule, in matters of 
^' Haheaa Corpus the writ being issued to 
the jailer, the record is not brought before 
the Court —it is not as in a case of Certiorcm 
in which the writ is issued to the Magistrate 
and the record is brought before the Court— 
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bat in this case it appears that there was a 
motion made to the e£Pect that, at the same 
time that the writ was issued to the jailer, 
notice of the writ should be given to the 
Magistrate and that the record should be 
brought before the Court. We have there- 
fore the record before us, bnt the Court 
has not generally in cases of ^^ habeas 
corpus '' to look into the record, the only 
document which the Court has before it in 
such cases is the warrant of commitment 
itself (See Paley Chap. IV). 

It was however stated that certain entries 
in the record now in Court were badly made, 
or that they were insufficient. Yet we see 
in the record that the Magistrate has made 
an entry on the 12th March with regard to 

the recognizance which was estreated by 
him when the accused left default. There 
were also certain entries that were made on 
the •' Jacket *' of the record showing that 
the prisoners were arrested and committed 
to jail. It was said by the learned Counsel 
that those entries were in the handwriting 
of the clerk and were only initialled by 
the Magistrate. If we had to look at the 
record, and not at the warrant of com- 
mitment only as the most important docu- 
ment in a case of habeas corpus, we might 
perhaps have found that the record was not 
kept with the care and regularity with 
which it should have been kept in a matter 
which is of a quasi criminal nature, but 
the critiscisms of the Counsel for the pri- 
soners have no bearing upon the real points 
at issue here, and from the warrants of com- 
mitment in this case we find that the 
prisoners are legally detained. However we 
must take this opportunity of requesting 
District Magistrates to keep their records 
as complete as possible, their entries should 
be as full as possible with regard to every 
thing which takes place before them. In 
this case for instance, we have no doubt 
that the warrant of commitment oontains 



the whole truth as to the appearance of 
these men after they had been arrested and 
brought before the Magistrate before they 
were committed to jail, but it woiild cer- 
tainly have been better if the record had 
contained a complete entry as to what took 
place after the arrest of these men and when 
they appeared before the Magistrate. 

The prisoners will be taken back to jail. 



SUPREME COURT 



EeROE — MiSNOMEE — TESTAMENT — ElDBST 

CHILD — Dead child— Substitution of name 

ALLOWED. 

By a last will and testament, a property was 
left to the six children bom from the mar* 
riage of A, with B, 

M the time the testament was made another 
child bom of the same marriage was dead, 
but his name appeared in the testament 
am,ong those of the six living children. 

It was contended by the defendant thai that 
name had been inserted by mistake for thai 
of the eldest living child. 

The Court considered. 

lo. That it was for more likely that the tea- 
tator should have confused the names of two 
children, than he should have forgotten 
the death of one. 

2o. That the eldest child, alleged to have been 
bom from another man, having been legUi" 
mated by the marriage of A. and B, was, 
in law, born from the union of A. and B. 

So. That the name of that eldest child should 
by substitution be inserted in the testament 
for that of the dead child. 
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and 
PONTENAY & 0R8,— Defendents. 

Before 

His Honor Sir E. J. Lecl£zio Kt.,*— 

Chief Judge. 

and 

His Honor P. 0. Williams, — Puisne Judge. 

T. JoLLivKT,— Counsel for Plaintiff. 
H. TflATCHSB, — Attorney for the same. 

G. QuiBEBT,— Counsel for Défendent. 

A, Bbtuel à ors.,— Attorneys for the same. 



llecord No. 24,185. 



22nd. March 1888. 



The question here is, as to the interpre- 
tation of a will. Jean Coneisse by will of 
6th October 1860, left his property for her 
life to his reputed daughter Augustine Tuyau, 
the woman who unquestionably was the 
mother of one Jean Gustave Jeannot, in 
whose rights is the defendant Fontenay. 
After Augustine Tuyau's death, the will 
directed that the testator's property should 
be divided in bare ownership amongst six of 
her children whom the will describes as 
'' six enfants issus du ma/riage du sieur 
" Alcide Jeannot avec Augustine !Puyau/* 
Now Augustine Tuyau had only six children 
living, as the duly declared issue of her 
marriage with Alcide Jeannot, at the date 
of the will. One of these six living children, 
however, and the eldest, was Jean Gustave 
Jeannot, who is not mentioned by name in 
the will with the other five, but, in place of 
him (as is contended for the defence) one 
Alcide Jeannot is mentioned as first of the 
six, a son who certainly had been an issue 
of this marriage, but who had died many 
years before, when only a year old ; a fact 
irhich we find to have been perfectly well 
known to the testator. 



We are asked to decide whether, in men- 
tioning Alcide Jeannot as the first, and 
presumably eldest, of his daughter's six 
children by Alcide Jeannot the father in the 
will, the testator did or did not mean to 
name Jean Gustave Jeannot, who was ihen 
in fact, the eldest of the six living children 
declared to be ^^ issue du mariage de 
^' sieu r Alcide Jeannot avec Augustine TuyauJ 
We think that this contention is reasonable 
and well founded. It was urged for the 
plaintiff that the testator could not have 
meant to describe Gustave Jeannot as 
'* issu du mariage " of his mother with 
^* sieur Aldde,^^ because as a fact, Jean 
Gustave was, in the full knowledge of the 
testator, the fruit of an early '' liaison '' 
between Augustine Toyau and another man. 
But this consideration does not weigh with 
us, in view of the legitimation of Jean 
Gustave Jeannot and his acknowledgement 
by Alcide Jeannot the father (now dead) as 
issue of his marriage with Augustine Tuyau, 
in their act of marriage of 8rd Septem- 
ber 1868. 

The status of Jean Gustave Jeannot, in 
face of the document, was indisputably at 
the date of Jean Concisse's will, that of the 
eldest of the ^* six enfants issus du mariage du 
'' siet^ Alcide Jeannot avec Augustine Tuyau.' f 
As a matter of probabilities, it seems to 
us far more likely that the testator should 
have confused the names of two children, 
than that he should have forgotten the 
death of one. 

Taking this view of the case, we think we 
may employ the power which the Court no 
doubt possesses to declare that the name of 
Jean Gustave Jeannot should be read by 
substitution for that of Alcide Jeannot in 
the testator's will. 

The action is consequently dismissed with 
costs. 
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SUPREME COURT 



Tebspass on private propbbty— Action in 

DAHAGBS-— DeHUBBSR — RiOHTS AND DUTIES 

OF A Corporation — Courts op law to 

DECIDE LEOALITY 07 ACTS — FORMIDABLE 

EPIDEMIC— Différent viiwsToucHiNo POWER 
op Sanitary Authorities under Ordi- 
nance 8 OF 1874. 

Plaintiff siied defendants {a Corporation) in 
damages, for having " inter alia '' put the 
camp of his Estate j with an area around it, 
in quarantine, cut down trees and erected 
huts on the land, and stopped the water of 
a canal used for irrigation purposes. 

Defendants urged as preliminary exceptio^is. 

(a) That they could not be sued in this matter, 
in as much as they and their officers had 
acted under orders of the Executive, 

{b) That plaintiff had, practically, appealed 
already to the Executive, against the reso- 
lutions of Defendants and was therefore 
now precluded from raising an action at law. 

(c) That their act was legitimate as it was 
absolutely necessary in order to prevent the 
spread of a contagious disease, 

Anent (a) and (b), the Court unanimously 
held : 

\o. That the Defendant, being a corporation 
could sue and could be sued, and that, as 
the acts complained of were committed 
by the oncers of the Defendants acting 
ostensibly for the Defendants, the latter 
were primarily responsible. 

2o. That the contention of plaintif being that 
the acts complained of were not in confor- 
mity to law, notwithstanding the approval 
of the head of the Colony, the Supreme 
Court was the only authority to decide the 
question. 

Anent (c) the majority of the Judges were of 



opinion, that when a person is infeeieà 
with a contagious disease which fnay he ike 
primary cause of an ^identic of a formi- 
dable nature, it is the right and the dutv 
of the constituted authorities to interfere 
for the protection of society, and if H 
becomes thereby absolutely necessary to 
place some restraint on individual freedom, 
or even the enjoyment of private property, 
no indemnity can be claimed {Art^ 42 and 

following of Ordinance 8 of 1874.) 

They considered that the liability of the ds- 

fendants to damnes depended, therefore, 
on the nature of the facts proved, and 
allowed plaintiff leave to usher in evidence 
to establish those facts. 

One of the Judges, however, was of opirUan, 
that nothing in Ordinance 8 q/* 1874, did, 
specifically or inferentially, authorise the 
temporary appropriation of a private per» 
son^s land, even with the view of checking 
the progress of an epidemic. 



COLIN,— Plaintiff. 

and 

TFTE GENERAL BOARD OF HEALTH,— 

Defendants. 

Before 

His Honor A. Mure, — ^Puisne Judge. 
His Honor P. C. Williams, — Puisne Judge. 

and 
His Honor J. RouiLLABD,*-Puiflne Judge. 

P. L. Chastellier,— Counsel for Plaintiff. 
A, J. Colin, — Attorney for the same« 

HoNBLE. L. Bouillard, Substitute Procureur 
and Advocate Ornerai,— Counsel for 
Defendants. 

J. GuiBERT,-— Attorney for the same. 
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29th. March 1888. 



Towards the end of the mouth of March 
of last year, cases of a contagious disease 
•which the officers of the General Board of 
Health certified to be small pox, occurred in 
the camp of " Pierre Fonds '% belonging to 
plaintiff. 

Some time previous. Proclamation 24 of 
1887 had declared, in virtue of the powers 
conferred by Article 42 of Ordinance 8 of 
1874, that the Colony was threatened with a 
formidable" epidemic. 
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On the 29 th March, the General Board of 
Health passed, under Articles 43 and 41 of 
Ordinance 8 of 1874, the following resolution: 
" That the camp or range of huts of "Palma'* 
" and « Pierre Fonds '' with a sufficient 
*' area around, to prevent the diffusion of 
^' the disease, and which will be indicated 
" by Dr. Hall, be kept in strict quarantine 
" until further orders.'' 

This resolution was approved on the first 
of April by His Honor the Officer Adminis- 
tering the Government, in Executive Council. 
It does not appear to have been laid before 
the Legislative Council ; but, on the 5th 
April, other resolutions, embodying that of 
the 29th March were passed by the General 
Board of Health, approved by His Honor 
the Officer Administering the Government 
and laid, in conformity to law, before the 
Legislative Council. 

These resolutions were as follows : 

" That the camps of " Palma '' and 
'* Pierre Fonds " with a sufficient area 
'' around to prevent the diffusion of disease, 
'^ do form one quarantine station including 
" that part of the " Pierre Fonds " Estate 
<* lying between the " Pierre Fonds " and 
" Palma " campsj 
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" 2o. That all the persons residing in this 
^^ area, which is defined as the '^ Palma'' 
" and " Pierre Fonds " camps^ be kept in 
*' strict quarantine until further orders." 



*^ So. That the high road from the upper 
'^ entrance to Palma Estate, as far as, and 
'^ including the chinaman's shop on the road 
*' leading to Cressonville down to the river, 
*' be quarantined." 

The officers of the General Board of 
Health, cariying out the resolutions of the 
29th March, proceeded, as alleged in the 
declaration, lo. to put in quarantine the 
camp of the Pierre Fonds Estate with an 
area around it, which included the bullocks' 
shed, the manure heap and the carts of the 
Estate ; So. to take possession of about one 
acre of land where they cut down trees and 
erected huts ; 3o. to use the roads of the 
estate for their own carts, cutting grass 
and acacia trees ; 4o. to stop the water of 
a canal used for irrigation purposes. 

Subsequently, both the camps of " Pierre 
Fonds'' and '^ Palma'' and the intermediate 
ground were made but one quarantine sta- 
tion, about sixty acres in extent, including 
main dwelling house, stores, vanilla and 
coffee plantations and part of sugar cane 
plantations. 

Tbe plaintiff does not make it clear that 
all the land forming the quarantine station 
belongs to '* Pierre Fonds" estate. He is not, 
as we understand, the owner of " Palma " 
Estate. This, however, has no importance 
with regard to the point of law which the 
Court has now to decide. 

The defendants, in their pleas, deny gene- 
rally the facts of the case. They have also 
pleaded that they never authorized their 
officers to stop the water of the canaJ, and 
that Mr. Bonieux, the plaintiff's manager, 
had allowed them to erect huts on '' Pierre 
Fonds " estate. But their main ground of 
defence is that they acted legally, in con- 
formity to the resolutions passed by the 
General Board of Health and approved by 
the competent authorities, and, on that 
broad ground, they contend that no indem- 
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nity is due by them to plaintiff. This is 
the issue at present before the Court. 

Before we examine the law ia support of 
this contention of the def endants, it will be 

more convenient to dispose briefly of two 
preliminary objections raised by the defen- 
dants' counsel. He argued in the first place 

• 

that the General Board could not be sued in 
this matter, in as much as the General Board 
and its officers had^ all throughout^ acted 
under the orders of the executive and 
therefore could not have incurred any 
responsibility. 

We do not adopt this view of defendants' 
position. In virtue of Ordinance 8 of 1874, 
the General Board of Health is a corporation 
owning property, with power to dispose of it, 
having its officers and servants, authorized 

to sue and be sued like all corporate bodies. 
Under Article 45 of Ordinance 8 of 1874, 
whenever resolutions are passed by the 
General Board, they are to be carried out 
by the local authority which, according 
to the interpretation clause of the same 
Ordinance, means in the rural districts, 
the sanitary guardian. It may be true that 
in this case, the officers of the Board were, 
in a certain measure, under the control of 
theexecutive; this is of no concern to plaintiff; 
the acts complained of were committed 
by the officers of the Board acting ostensibly 
for the Board. It is the Board which 
must be primarily responsible, (see Hill v. 
Metropolitan &c.) Another objection was 
that the plaintiff having lodged in the hands 

of the Officer Administering the Government 
his protest against the resolutions of the 
General Board, practically appealing against 
them, was precluded from raising in Court 
an action against the Board of Health — 
The answer of the plaintiff on this point is 
conclusive. In the first place, he always 
reserved to himself in his petitions the right 
of suing the defendants in the proper Courts, 
in cft90 of refusal. Besides, the contention 



of the plaintiff being here that the powers 
assumed by the Board of Health were not 
in conformity to law, notwithstanding the 
approval of the head of the Colony, the 
Supreme Court is the only authority by 
which this question can be decided. 

Turning now to the main question between 
the parties, namely : whether the plaintiff 
is entitled to indemnity for the acts alleged 
in the declaration to have been committed 
under the authority of the General Boaid, 
we find that the powers of defendants are 
derived from Articles 42 and seq. of Ordi- 
nance 8 of 1874 which may be summarized 
as follows : 

Whenever any part of the colony is threat* 
ened with or is affected by any ^'formidable'* 
epidemic the Governor by Proclamation puts 
in force paragraph 3 of Ordinance 8 of 1 874, 
which empowers the General Board of 
Health to issue orders and regulations. . .for 
any such matters or things as may to them 
appear advisable for preventing or mitiga- 
ting such disease. 

It is therefore the duty of the General 
Board to prevent the spread of the conta- 
gious disease with reference to which the 
proclamation has been issued. How can 
a contagious disease be prevented from 
spreading P The most obvious measure is 
the isolation of the persons affected by the 
disease and of the persons who have been 
in such immediate contact with the infected 
persons that the danger of their becoming 
infected in their turn is imminent, Had 
the Greneral Board confined its action to 
these measures only, no cause of complaint 
would probably have arisen, — but, as the 
plaintiff alleges, not only did the Board of 
Health or its officers, sequester a certain 
number of persons, preventing all communi- 
cation between them and the outside world, 
but the General Board also temporarily 
took possession of land and buildings belong- 
ing to a third party— it must then show 
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that the persons occupying the premises 
were in such a condition as above stated 
that the interference of the Board was an 
absolute necessity. 

If it was so^ then we must hold that the 
action of the General Board has been exerted 
in conformity with the true purport of 
Articles 42 and following of Ordinance 8 
of 1874, and is justifiable. We further 
hold that in such case no indemnity is due. 
When a person is infected with a contagious 
disease which may be the primary cause of 
an epidemic of a formidable nature, and 
here the disease which had made its 
appearance at ** Pierre Ponds" is described 
as small pox, that person becomes a dauger 
to others. It is then not only the right but 

the duty of the constituted authorities to 
interfere for the protection of society and 
even if this interference, the extent of which 
is determined by sanitary regulations, can 
only take place by some restraint being put 
on individual freedom, or even, the enjoy- 
ment of one^s property, it is legitimate and 
no indemnity can be claimed. It can hardly 
be contended that if a person affected with 
small pox is prevented from moving from 

place to place, spreading infection in all 
directions, this interference with the personal 
freedom of the patient can give rise to any 
indemnity. 

But it is obvious that the cases in which 
these deviations from the fundamental prin- 
ciples of society can be justified, must be 
viewed with great care and caution. A 
difference must be drawn between the cases 
of actual infection and those in which 
infection is, not a reality, but a contingency 
more or less remote^ which may even become 
mere matter of opinion. If the General 
Board of Health, which, in this Colony, is 
the constituted authority whose duty it is 
to prevent the spread of contagious diseases, 
is advised that a certain area, around an 
infected place, is to be '^ quarantined *^ not 



on account of any actual infection, but 
as a mere matter of prudence, the persons 
whose property and freedom of action are 
interfered with in this area, may have 
just grounds of complaint. In our opinion, 
it would be no defence to an action in 
indemnity that the regulations of the Board 
of Health under which an area round an 
infected place was made a quarantine station, 
were approved of by the Head of the Colony 
and afterwards laid before the Legislative 
Council where no objection was raised. 

The liability of defendants to damages 
will therefore depend on the nature of the 
facts proved and, as it is indispensable that 
these facts should be fully known^ we allow 
the plaintiff to usher in the oral evidence 
of which notice has been given, and to the 
defendants, a joint probation. 



Costs reserved, 



29.8.88. 



(Sd.) A. Mure J. 

J. BOUILLARD J. 



Judgment 

Delivered by His Honor Mr. Justice 
Williams in the same case. 

The important question at issue in this 
case is, as to how far regpilations made by 
the General Board of Health of this Colony 
under the powers of OrdinanceNo. 8 of 1874 
will justify the Board in interfering with 
the rights of private ownership of immove- 
able property in Mauritius.^^The plaintiff 
is owner of ^'Pierre Fonds'' sugar estate, and 
it is admitted that, in the months of March, 
April and May last year, upon the suspicion 
of the existence of small pox upon the estate, 
the General Board of Health, acting under 
the powers of para. 8, S. 44, clause 4, of the 
Ordinance, took forcible possession of a con- 
siderable area of the plaintiff's land, cut off 
his water supply, and for a period of some 
six weeks, dealt with the sixty and odd acres 
of land of which they had thus taken pos- 



44 



DECISIONS OP THE COURTS OP MAURITIUS 



tl8S8 



session^ invito dominoy by their ageots^ as if 
the lands were in fact their own. Â prelimi- 
nary objection to the action is that the 
General Board of Health of Mauritius is 
a privileged body and cannot be sued. I 
think that this objection is sufficiently met 
by S. 14 of the Ordinance constituting the 
Boards which section declares it to bo a 
corporation^ possessing a seal, and capable of 
acquiring and disposing of real property in 
its corporate capacity. Possessing corporate 

rights, I think it is also subject to corporate 
liabilities, among others to that of being 
sued as well as of suing. 

Part 3 of the Ordinance is designed to 
deal with the special case of serious and 
epidemic diseases occurring in the commu- 
nity, and has the force of law only under 
proclamation of the GoTcrnor in Executive 
Council. S. 44 of part. 2 empowers the 
Board, by orders and regulations, to provide 
for certain special contingencies, among 
others, by clause 4, ^' for any such matters 
or things as may to them appear advisable 
for preventing or mitigating " the prevailing 
disease. For the purpose of my judgment upon 

the application before us, which is practically 
in the nature of a demurrer to the plaintiff's 

right of action, it may be assumed that the 
Board of Health was properly armed with 
the powers of this section, and that its 
proceedings were regularly taken by its 
agents acting under its instructions and in 
the exercise of those powers. 

It is the contention of the plaintif that, 
even under such circumstances, the Ordi- 
nance No. 8 of 1874, in the sub-section 
of it just quoted, does not justify an 
interference with the rights of private 
property such as are secured to the inha- 
bitants of this colony by what was called 
in the argument the " Common Law ''—but 
by what is really the written Law of the 
Civil Code of France, as embodied in its 
sections 544 and 545. For the Crown, on 



the other hand, it was urged that^ ander the 
powers of the Ordinance, the Board pes- 
sesses unlimited rights to deal with priyate 
property in the Colony without according 

to the dispossessed proprietor of sndi 
property any indemnity except as an. act 
of grace. 

I cannot assent, without better authority 
than in my judgment has been shown to the 
Court, to any such sweeping proposition. 
Articles 541 and 545 of the Civil Oode, 
which should no doubt be read together, 

embody the following propositions : first, 
that the right of enjoying and disposing of 

things in the most absolute manner, which 
constitutes property, is qualified bj the 
proviso that they may not be put to a use 
prohibited by law ; and secondly, that ^ 
individuals cannot be constrained to cede 
their property except for the good of 
society, and then only after the préviens 
payment of a fair indemnity. No doubt, in 
this Colony, where these articles of the Code 
have force, their application can be modified 

by local ordinances, as is the case in France. 
But it is, in my view, impossible to contend 
seriously that these articles, — establishing 
the inviolability of private rights of property, 
so long as those rights are not exercised in 
antagonism to the law of the land, or so long 
as the interference with them is not justified 
by considerations of public utility (in which 

case the interference must be compensated 
by a previously paid indemnity) — are 

repealed and abrogated by a simple sub- 
section of an Ordinance empowering a public 

body to provide '^ for any such matters or 
'^ things as may appear to them advisable " 
for checking the spread of disease. Who 
can say that the plaintiff in the case before 
us, was putting his private rights of property 
to a use prohibited by law 9 He was simply 
cultivating his estate. This case is not 

upon all fours with that of the Heirs Bougé 
versus the Government of Mauritius^ in 
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w'iiich the plaintiffs may be regarded as 
virtually seeking compensation for a penalty 
inflicted upon them for the infraction upon 
tbeir own property oi an express and specific 
Ordinance of the Colony. There it was held^ 
and no doubt rightly^ that as they were 
putting their proprietarial rights to a use 
prohibited by the law of the land^ the 
plaintiffs were debarred from taking legal 
action for interference with those rights; 
here on the contrary, there is a serious 
interference with private rights totally 
unjustified by any allegation of illegality 
in their exercise. So much for Article 544 
of the Code. But has there been a cession 
of proprietary rights as contemplated by 
Article 545 of the Code, to caU f oi a prior 
indemnity / It surely cannot be said that 
to isolate sixty acres of land appropriated 
to the purposes of an estate and to stop the 
water supply of an estate with growing 
crops upon it for a month or six weeks, is 
not a serious interference with the rights 
of property, though it may not amount 
to ^' confiscation '' which was the strong 
term used by the counsel for the plaintiff. 
I admit the force of the argument that, 
under the stress of an epidemic it might 
be fatal to postpone drastic action until the 
terms of an indemnity «could be arranged. 
I admit that exceptional circumstances 
might occur which, upon the principle salus 
popuK suprema lex^ would justify in the 
common interest any and every exercise of 
authority upon the part of the governiog 
power. But part 3 of the Ordinance under 
which action was taken and is sought to be 
justified, in the case before us, was expressly 
framed to meet such an emergency as the 
one now in question, and it should have 
embodied clear and specific powers to deal 
with private property in such a manner 
as it is alleged that the defendants by their 
agents have dealt with the private property 
of the plaintiff. The case of a temporary 
appropriation of a private person's land with 
the view of checking the progress of an 
epidemic would seem to be almost parallel 



to the case of appropriating private property 
temporarily for purposes of defence in case 
of an enemy's invasion. But, in providing 

for that contigency, the French authorities 
did not overlook the sections 544 and f 45 
of the Civil Code, but authorized the tem- 
porary appropriation under such circums- 
tances, by special legal enactment. (Art. 76 
of tho French Law of 3 May, 1841.) 

The framers of th» Mauritian Ordinance 
No. 8 of 1874, should have had the courage 
to do the same thing, specifically, by means 
of their act. It has not been specifically 
done, nor even inferential! y, for I cannot 
admit that authority *' to provide for matters 
*^ and things advisable for preventing or 
" mitigating disease " was ever intended 
to cover a serious and continuing trespass 
upon private immoveable property. Seeing 
that a special section (46) of part 3 of the 
Ordinance was deemed necessary to justify 
an entrance upon sucli private property 
for mere purposes of inspection, I cannot 
be convinced that a vague sub-section, 
authorizing the Board to provide for matters 
and things advisable to check disease, was 
intended to legalize such an extensive 
trespass as the one set forth in the present 
declaration. 

I am of opinion that the action lies, and 
that the application to the Couit in this 
case should be allowed. 



SUPREME COURT 

Information — Contents of— Guilty know- 
ledge — Information containino words of 

STATUTE, sufficient — GuiLTY KNOWLIDOE 
INFERRED FROM CIRCUMSTANCES. 

A party convicted for having made use of a 
false pair of scales, appealed to the Supreme 
Court, chiefly on the ground that the 
Information did not contain any averment 
as to the knowledge of the accused that the 
scales were fahe. 

By the Court : 
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lo. An information which embodies the words 

of the statute and nothing more is good 
in law, 

2o. The facts of the case justified the Magis- 
trate in finding that the accused knew the 
scales were false when he used them. 

Appeal dismissed. Costs, 



BAB A, — Appellant. 

and 

QUEEN,— Respondent. 

Before 

His Honor Sir E. J. LECLizio, Kt.,— 

Chief Judge. 

and 
His Honor J. Rotjillard^— Puisne Judge. 

W. Nbwton,— Counsel for Appellant. 
H. BebtiNj — Attorney for the same. 

The Hon. L. Rouillard, Substitute Paocu* 
BBUR General,— Counsel for Respondent. 

J. Guibert,— Attorney for the same. 



Record No. 558. 



29th. March 1888. 



The appellant was condemned on the 17th. 

Pebruary last to one month imprisonment 

and a fine of Rs. 60 for having on the lOth. 

February last made use of a false pair of 
scales. 

As a first ground of appeal, it was argued 
that although Mr. Lebreton, an Internal 
Revenue Officer gave before the Magistrate 
evidence showing that the scales produced 
in Court were false, there was no evidence 
that the scales were then in the same con- 
dition as when the contravention was taken. 
As a matter of fact the cause of the scales 
being false was the removal of a piece of 
chain from one of the scales and the learned 



Counsel for the appellant contended that it 
was incumbent on the prosecution to prove 
that the scales were false at the tinae when 
the alleged contravention was committed. 

After perusal of the record, the Court feels 
bound to state that the evidence before the 
Magistrate might have been more direct and 
definite with regard to the condition in 
which the scales were at the time when the 
alleged offence was committed. 

The Court cannot however go the length 
of declaring that the evidence was ao 
incomplete that the Magistrate was not 
justified in considering the case. 

Two of the witnesses called by the prose- 
cution identified the scales produced in 
Court as those which were seized in the shop 
of appellant. We assume this statement to 
imply that the scales were in the same 
condition as when the witnesses saw them 
on the first occasion— the more so, as, before 
the Magistrate, so far as we can judge bj 
the examination of the witnesses, not even 
a hint was attempted that the scales might 
have been tampered with. 

In fact, the defence rested on a different 
ground : viz : that the accused had used 
not the scales produced, but other scales. 

The learned Counsel for the appellant next 
argued that in as much as the offence charged 
against his client was punishable by impri- 
sonment for a maximum period of six months 
in addition to a fine, it amounted to a 
misdemeanour* He farther contended that 
in misdemeanours, guilty knowledge was one 
of the essential ingredients of the offence 
and he called the attention of the Court to 
the fact that the information before the 
Magistrate did not contain any averment 
as to the knowledge by the defendant that 
the scales were false. 

It seems to the Court that an information 
which is framed so as to embody the words 
of a statute and nothing more, is good in law. 
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As for the guilty knowledge, the Court 
tHinks that the Magistrate was fairly 
entitled to infer it from the circumstance 
that the witness who purchased the rice 
from appellant, found the scales ready 
prepared for use, with the weights already 
put in one of the dishes, which prevented 
him from detecting that the scales were 
not even. 

We therefore have no other alternative 
bnt to dismiss the appeal with costs. 



SUPREME COURT 

Appeal from Sbtchblles Court — Mortgage 
CREDITOR — Tender of debt's amount bt 
PURCHASER^ TiERS-DSTBNTBUR^— Refusal of 

CREDITOR TO DISCHARGE TIBRS-DETENTEUR— 
LlABILITT OF TIERS-DÉTENTEUR— His RIGHT 
TO DISCHARGE — ACQUITTANCE OFFERED NOT 

SUFFICIENT— Judgment reversed— Costs. 

The purchaser of an immoveable property 
tendered to a mortage creditor the amount 
of hie claim, and required an acquittance 
to the effect (hat he, the said purchaser, 
tiers'détenteur, was discharged up to that 
amount. 

The mortgage creditor consented to give an 
acquittance but refused to state that he 
discharged the said ^'tiers-détenteur", con^ 
tending that there was no *' vinculum juris '^ 
between them, 

Eeld by the Supreme Court, on appeal from 
District Court of Seychelles. 

lo. That whether thepurchaserjtiers-détenteur, 
[appellant) had taJcen charge or not in his 
deed of acquisition of the mortgage debts, 

hennder Art. 2167 C. C, would be liable 
for such debts, until they were satisfied. 

2o. That, consequently, wlisn the iiers^déten» 
teur paid any su^h debt, he was entitled to 
ask for his discharge, 

3o. That such a discharge wa^i not mere sur» 
plma^e here, as it was necessary for the 



erasure of the ''Inscription d^office" taTcen 
at the time of the transcription of the deed 
of sale to the tierS'detenteur, 

éo. That as the acquittance offered by the 
creditor {Respondent) did not contain any 

refsrerhce to the said deed of sale, the con- 
servator of Mortgages might have raised 
difficulties which would have entailed upon 
the tiers'-détenteur inconvenience and fur- 
ther costs. 

The appeal was sustained and the real tenders 
of appellant were validated, with costs. 



HAJEEABDOOL RASSOOL,— Appellant. 

and 
FLOWE RDEW, —Respondent. 

Before 

His Honor Sir E. J. Leclézio Kt.,-— 

Chief Judge. 

and 

His Honor John Rouillard^ — Puisne Judge. 

W. Newton, — Counsel for Appellant. 
H. Bertin^ — Attorney for the same. 

L. Chastellibr, — Counsel for Respondent. 
DE CnAZAL^^Attorney for the same. 



Record No. 895. 



nth. May 1888. 



On the 10th September 1887 Mr. and Mrs. 
Moulinie sold to Hajee Abdool Rassool a 
property situate at Seydbelles, for the sum 
of eighty taousand rupees. That property 
was burdened with two mortgages for 
Rs 35,000 and Rs 2,000 respectively, held 
by William Flowerdew. The latter mort- 
gage was payable by anticipation. In the 
deed of sale to Hajee Abdool Rassool, he 
took charge to pay to Flowerdew the two 
claims above set forth and as the mortgage 
debt of Rs 2,000 was payable by anticipation 
the agent of Hajee Abdool Rassool on the 
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lat December 1887 caused real tenders for 
that sum to be made by an uslier, ac- 
companied by a notary, wbo presented to 
Flowerdew a notarial discharge for signature. 
This discbarge, flowerdew lefused to 
sign, offering in lieu thereof a document 
which chiefly differs from the document 
tendered by Abdool Rasaol by the omission 
from the second document of the clauao 
that Flowerdew discharged Abdool Rassool 
" tiers-detenteur," Hadjee Abdool Rassool, 
insisting that it was his right to obtain 
Flowerdew's signature to the deed teudered 
to him, as it stood, sanimoned Flowerdew 
before the District Court of Seychelles, to 
show cause why the " offres réelles " made 
to him on the first December 16t^^', should 
not be validated. On the District Judge 
ruling that Flowerdew was justified in 
refusing to be paid, under the conditions 
above related, the present appeal was made. 

The document objected to runs as follows : 

Lequel (Flowerdew) sans entendre en 

aucune façon déroger aux droits, actions, 
hypothèques et inscriptions, résultant eu 
sa faveur, contre M. et Mme. Moulinié, 
" a par ces présentes reconnu avoir reçu et 
" touché en bonnes espèces de mounaie 
■' ayant cours en ces Iles comptées et déli- 
' vrées à la vue du notaire et des témoins 

soussignés de M. Hajee Aga Abdool 

Bassool payant sans subrogation en 

l'acquit de M. et Mme. .Moulinié sus 

■' nommés da laquelle somme de deux 

mille Roupies M. Flowerdew quitte et 
libère entièrement et définitivement M. 
et Mme. Moulinié ot le dit Sieur Abdool 
Rassool tiers détenteur." 

The ground on which the District Judgo 
ot Seychelles proceeded in order to rule in 
favour of defendant is that there was no 
" vinculum juriM " between Flowerdew and 
Abdool Raasool and further tbat there has 
been simply an indication by plaiutiff's 
(now appellant's) vendor of a person towhom 
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payment is to be made of a certain portion 
of the sale price without acceptation by the 
latter. The learned District Judge then 
proceeds as folion-s : " It results from tlie 
" document produced that the person ten- 
" dering was not the tiers détenteur of the 
" property, tendering iu his own name and, 
" interest for the purpose of clearing bis 
" property of mortgages, but the purchaser 
" paying on behalf and by direction of the 
" vendor to a debtor of the latter." 

We are unable to underatand the dis- 
linction thus made. There seems to have 
been a misapprehension as to the meaning 
of the word " tiers détenteur " in the 
notarial discharge. Whether the appellant 
Hassool had taken charge or not in his deed 
of purchase of certain debts secured by 
mortgage, which encumbered the property 
and which he agreed to pay, he was, to all 
intents and purposes, a " tiera détenteur " 
whose position is thus defined by Article 
2167 C. C. " Si le tiers détenteur ne 
" remplit pas les formalités qui seront 
" ci-après établis pour purger sa propriété, 
" il demeure par le seul fait des inscriptions, 
" obligé comme détenteur à toutes les dettes 
" hypothécaires." 

The appellant being bound not only by 
his deed of purchase, but independently of 
any stipulation to that effect, to pay certain 
debts which burden his property, it follows 
that when he pays any of these debts to the 
holder of the mortgage, he is entitled to 
ask for his discharge. 

The law seems to be thus understood in 
France. In a form given in a well known 
book the " Formulaire du notarial " by 
Clerc the " tiers acquérem or " détenteur " 
paying u privileged creditor of the Estate 
under circumstances analogous to the 
present, is given his discharge in words 
similar to those found io the deed before us 
(quitte et libère.) 

That clause of discharge is not mere sur- 
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plusage ; it is required for the purpose of 
erasing the *' inscription d'office'* taken at 
the time of the transcription of the deed of 
sale by Moulinié to Rassool. 

It is quite true that the deed of acquit* 

tance which the Respondent in his turn 

offered to sign, might have had indirectly 

and by way of inference the same eflPect, 

but it may be observed that the deed of 

purchase, which bad beeu transcribed at 

Seychelles, was not even referred to in the 

deed of acquittance proposed to Hassool^ 

and if difficulties had been raised on that 

account by the conservator of mortgages for 

tLe erasure of the " Inscription d'office, " 

Rassool might have beeu exposed to some 

inconvenience and further costs. So we 

cannot hold that he was bound to accept it. 

But even admitting that he might without 

risk have accepted it, the deed of acquittance 

tendered by Abdool Rassool did not set 

forth anything beyond what the latter was 

strictly entitled to claim, and before the 

district Judge, he simply asserted his rights. 

It may be remarked with reference to some 

observations of Respondent's counsel^- that 

the deed of discharge is so framed as to 

remove all possible danger of a novation of 

the debt taking place. 

The appeal is therefore sustained with 
costs. The real tenders made by Rassool 
are validated with costs and the conservator 
of mortgages of Seychelles is authorized to 
erase the inscriptions burdening the property 
purchased by Rassool in so far as the 
Rs 2,000 tendered are concerned. 



SUPREME COURT 

Guardian and SaBouARDiAN — Their rights 

AND DUTIES — INVESTMENT OP MINORS's FUNDS 

—Mauvaise Gestion— Fam fly couNCfL. 

A suhguardian called vpon the guardian of a 
minor to show cause ivhy he should not 
invest hy way of mortgage a certain sum 



which he (the guardian) was on the point 
of receiving on behalf of the minor. 

By the Oourt : 

lo. The family council wh^ch appointed the 
guardian and the suhguardian did not 
make it a condition that any act of the 
administration of the guardian should be 
made with the concurrence of the sub" 
guardian, 

2o. There is no fact before the Court showing 
that th&re is any danger threatened to the 
minor's funds, nor is there any proof 
of ^'mauvaise gestion.^' 

So. Under such circumstances, the interference 
of the guardian is not justified under our 
law. 

Rule discharged with costs, 

HOSSEN,— Plaintiff. 

and 
LEBREUX, — Defendant. 

Before 
His Honor A. Mubb^ — Puisne Judge. 

and 
His Honor J. Rouillabd,— Puisne Judge. 

W. Newton,— Counsel for Plaintiff. 
H. Bbrtin,— Attorney for the same. 

Y. JoLUVET, — Counsel for Defendant. 
H. Thatcher, — Attorney for the same. 



Record No. 24,391. 



2Qth. May 1888. 



His Honor Mr. Justice Mure. 

This is an application made by way of a 
rule calling upon the defendant to show cause 
** why on receiving payoaenj; of a mortgage 
'^ claim of Rs. 1599.96 c. with interest, he 
" should not be bound to invest at once the 
" said sum by way of mortgage payable at 
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" the majority of the minors or their 
'' establishment by marriage." The said 

inyestment the Rule goes on— ^^ to be made 
*' simultaneously wi th the receiving of the 
** funds of the present claim and in presence 
" of the subguardiaa of the s aid minors ''— 
and the reason for that is given in these 
words ^' In as much as there is a first rate 
'* opportunity of investing the aforesaid 
'^ funds on a first rank mortgage on an 

'* immoveable property situate in this town 
'* of Port-Louis^ Pamplemousses Boad and 
<' Cotton Street belonging to Dr. Rohan; 
'' and in as much as also there is reason to 

'^ believe that the said moneys will be in 
" jeopardy if received by the guardian and 
*' left without investment in his hands." 

This application is made by the subguar- 
dlan of certain minors AUykhan ; and we 
are in presence of these facts^ that the 
respondent Lebreux was appointed by the 
family council as the tutor of these minors 
by a large majority of those present thereat. 

The applicant himself was at the same time 
also appointed subguardian of the minors. 
The Council did not make any condition in 
its deliberations^ as between the guardian 
and the subgaardian, that any act of 

administration of the guardian or tutor 
should be done with the concourse and with 
the consent of the subguardian. That was a 
course which was quite open to them and 
which they might have followed. 

We are, therefore, in presence of a case in 
which the tutor is appointed to administer 
the funds of the estate and the question is 

whether the applicant, in the circumstances 
of this case^ is entitled to interfere with the 
management of the tutor, to mix himself 
up in the administration of the affairs of 
the estate, at this stage of the case, and 
to see that the tutolr on obtaining payment 
of this money shall have it immediately 
reinvested, and reinvested on the terms and 
conditions which are stated in this Rule. 



Now, there are some things which have 
been fixed by the law distinctly. In the 
first place the law, lays down that the sub- 
guardian shall act for the interest of the 
minor when there shall be an opposition 
between the interests of the pupil and the 
guardian (C. C. Art. 420). The code further 
lays down certain specific rules in reference 
to the conduct of the guardian and sub- 
guardian. Under the 470 section, the 
subguardian may obtain from the tutor 
other than the father or mother of the 
minors on the conditions there stated yearly 
accounts, or accounts, at stated intervals, of 
the funds in the hands of the tutor. Then 
under another section of the code (Art. 424), 
if the guardian disappears or dies and the 
guardianship becomes vacant, the subguar- 
dian does not replace him at once, but is 
bound under pain of the damages which 
the minor may suflfer to institute proceed- 
ings for the nomination of another tutor 
(Art. 424) — and if the tutor managers badly 
under another section of the code (Art. 446) 
the subguardian should apply for his 
removal by a family council. 

But here, we have in this case no allegation 
made against the tutor, except that he has 
no immoveable property. We have no facts- 
before us showing that there is any danger 
to this estate. We have no facts which 
indicate that there has been anything like 
what is called ^' mauvaise gestion." I do 
not wish to enter upon the principles upon 
which a subguardian, or " subrogé tuteur ** 
may interfere occasionaUy in protecting the 
rights of the minors ; but, certainly, here 
the Court has no reason for interfering with 
the management of this tutor. 

It is right that I should say, further that 
intimation of this Rule has been made to 
a Notary in whose hands the sum of the 

mortgage paid up has been deposited. Of 
course, after this judgment has been given, 
that notice will be null and void, and the 
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guardian will proceed with the inyestment 
of this property in the manner he thinks 
best. I should suppose that the proceedings 
\7l1iol1 have been taken will show him that 
he must proceed at once to invest that 
money, and to proceed warily and cautiously, 
and to get a good investment and at the 
same time, a profitable one for the sake of 
the minors — for it is very clear that he 
"will take no step which may not be called 
in question by the subguardian, and it is 
his interest after this litigation, that no 
question should arise upon which he may be 
called before the Court. 

At present, we have no hesitation in say- 
ing that we think this application ought 
iM>t to have been made and we therefore 
refuse it, with costs. 

On motion of Mr. Jollivet, distraction 
of costs is allowed in favour of Mr. Attorney 
Thatcher. 



SUPREME eOVRT 

Jurisdiction — ^Pbotection of Judge — Action 

IN DAHAOES — CoNSUL AT MaDAOASOAS — 

Denial of justice — Jurisdiction of 
Supreme Court— 11 and 12 Vict. 0. 44— 
Common Law of England — Privileges of 
Judges of Courts of Record thereunder— 
Privilege extends to Consular Courts- 
Plea of privilegr— Amendment of pro- 
cédure— Costs. 

The English Oonsul at Madagascar having 
been sued in damages for ^' a flagrant abuse 
of his judicial powers " and for ' ' a denial 
of justice " to plaintiff, he pleaded : 

(a) That the Supreme Court of Mauritius had 
no jurisdiction in suits against the Oonsul 
for acts done by him in his judicial capacity, 

(I) That he had acted '^bonafido^' andioith- 
out any malice or fraud. 

By the Court : 

With regard to (a). 



1 0. The Supreme Cowrt of Mauritius has con* 
current jurisdiction with the Consular Court 
of Madagascar in all suits arising in that 
island between British subjects, {Order in 
Council of 14 Feb. 1869). 

2o, As the Consul could not have been pro* 
perly sued in his own Court, the action had 
been rightly entered here. 

Held with regard to (6). 

lo. That although the 0, in 0. of Feb. 1869 
had been framed, as argued by PUmiiff,. 
•under 6 and 7 Vict, C, d4 ; yet as 11 and 12 
Vict , 0, 44 was in force at the time, the 
Consul would perhaps have been entitled to 
benefit by it, had he been acting on the 
criminal side of his jurisdiction, 

2o, That, under the common law of England, 
the Judges of Courts Record are clothed in 
privilege in the exercise of their functions, 
apart from the specific protectionof statutes» 

So, That it seems reasonable that the privilege 
thv^ awarded to JEnglish Judges of Cotsrta 
of Record, should be held to follow them to 
a Consular Court of Record, where English 
Law is administered. 

But the Court considered that the plea that 
the Consular Judge was acting within his 
jurisdiction m/ust be clearly pleaded. 

Leave was given to both parties to amend 
their pleadings, if so desired, in the light 
of this decision. 

Costs reserved, 

PÊLICIEfl Frères,— Plaintiffs. 

and 

H AGGA RD,— Defendant. 

Before 

His Honor Sib E. J. LeclIîzio, Kt#,— 

Chief Jadge. 

and 

His Honor F. C. Willums,— Puisne Judge. 



52 



DECISIONS OF THE COURTS OP MAURITIUS 



[1888 



W. Nbwton, — Counsel for Plaintiffs. 
F, Robert, — Attorney for the same. 

The Hon. L. Rouillakd, Substitute Pro- 
cuREUB General,— Appearsf or Défendent. 

J. OuiBEBT " Crown Attorney '*, — Attorney 
for the same. 



Record No. 21,284. 



29th. May 1888. 



This is an action brought against Her 
Majesty^s Consul at Madagascar for damages 
for a tort, consisting, according to the decla. 
ration,in a "flagrant abuse of the defendant's 
judicial powers" and in a ''denial of justice '^ 
to the plaintiff. The present matter before 
us is in the nature of au argument upon the 
pleadings. One of the pleas to this declaration 
is that the Supreme Court of Mauritius is 
not empowered by the Order in Council of 
February 14th. 1869, to entertain a suit 
against the Consul for acts done by him in 
his judicial capacity; and another plea is that 
the defendant has acted in the matter 
complained of " bona fide '* and without 
any malice or fraud. 

The former of these two disputed pleas 
we do not consider good in law. This Court 
has undoubtedly concurrent jurisdiction with 
the consular C ourt in all suits between 
British subjects in Madagascar. Section 33 
of the Order in Council contemplates suits 
against the Consul himself, which, of course, 
must be brought here, as the Consul cannot 
be sued in his own Court ; and there is 

nothing contained in the Order in Council 
which excepts the Consul from the ordinary 
liability of a judicial functionary, under 
certain circumstances, ij be sued. The 
question for us, however, raised in the 
second point of the pleadings, is what pro- 
tection the Consul is entitled to in the 
exercise of his judicial functions. 

The Order in Council of Feb. 4th. 1869, is 
framed under the Act 6 and 7 V. C. 94, aud 
it was argued for the plaintiffs, that the 



only protection to which the Consul, sitting 
as judge, is entitled, is the protection 
alluded to in § 33 of the Order in Council — 
that is to say, the protection afforded by 
6 and 7 V. C. 14. 

Strange to say, however, the protection 
indicated by that statute was that afforded 
by a yet older statute 24 G. II 0. 44 § 2, 
which had been repealed at the date of 
the Order in Council now under notice. 

The statute repealing it (11 & 12 V. C. 44) 
gave a wider protection to Justices than the 
older statute, and rendered the assertion of 
" malice or want of reasonable or probable 
cause*' for their judicial acts an essential 
ingredient in an action brought against 

them when acting in their judicial capacity. 
This statute was in force at the date of the 
Order in Council of 1869 ; and it might 
fairly be argued, we think, that the Consul 
as a judge was intended to benefit by it 
in view of the non applicability of 6 & 7 
V. C. 94 to the protection which it was the 
object of § 33 of the Order to afford. 
However, we do not base our judgment on 
this view of the applicability of 11 cfe 12 y. 
to the case of a Consul acting as Justice 
of the peace. 

Both it and the older statute of George II 

were clearly intended to apply only to 
cases of limited criminal jurisdiction which 
was and is the jurisdiction of Justices of 
the peace in England. But here, in the 
case before us, the Consular judge was 
actir.g, not in his capacity as a criminal 
judge, butas judge of a Civil Court, and 
that a Court of Record. 

Now, setting aside, for a moment, the 
question of statutory protection, may it not 
fairly be argued that, when acting, as the 
Consul is empowered by Order in Council to 
act, as judge of a Court of Record, he is enti- 
tled to a kindred protection to that which the 
Common Law of England has always afforded 
to Judges of Courts of Record in Englq^nd^ 
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whether of superior or of inferior juris- 
diction P If, as has been said, the English 
Emigrant carries the Common Law of his 
country with him to the Colony which he 
founds — if, as in this case, the common, as 
^ell as statute. Law of England, is adminis- 
tered in the Consular Court of Record as 
between British subjects, shall it be held 
that the judge administering it is exempt 
from such safe guards as it lends to his 
own judicial office and dignity ? 

In the case of Taafe v. Downes, the Irish 
Lord Chief Justice of Common Pleas said : 
^* From James I to George III a great Code 
of statutes exists in England and Ireland 
defining the powers of Justices of the peace 
and officers of the law and revenue. The 
same laws afford them great advantages, of 
defence of notice, and of pleading the general 
issue, without the embarassments of pleading 
special justifications, and the law remunerat- 
ed them with double costs if showed without 
foundation. But where are the similar 
protections, in the statute Books for the 
Judges of the Land ? 

There are none such ; and the necessary 
inference is that the immemorial sense of 
the Legislature is, that that privileged order 
is protected by peculiar inherent and un- 
questioned privileges, otherwise they never 
could have remained unprotected against 
vexatious litigation upon every frivolous 
occasion». That is to say, that English 
judges of record^ and so of higher authority 
than mere justices of the peace, are clothed 
in privilege by common Law in the exercise 
of their functions, apart from the speoiGc 
protection of statutos.'* " The protection in 
regard to the Superior Courts,^' said de Grey, 
Chief Justice, inMillerv.Leare 2 W.B.C^ 1 141 
'^ is absolute and universal ; with respect to 
the inferior, it is only while they act within 
their jurisdiction/' Indeed it has been the 
province of statute law in case of such judges 
of record rather to render them liable to 
action under certain circumstances as an 
exoeptdoQ to their general privilege than to 



extend to them an unnecessary statutory 
protection. And before the special statute 
of Charles II, rendering it actionable for a 
judge to refuse a suit of '^ habeas corpus/' 
it was the opinion of the eminent English 
lawyer Wilmot, when consulted by the 
Lords, that " the subject had no remedy at 
Law by action or otherwise against the 
Judge for such refusal/' <Fhe denying a 
Writ, he says, stands upon the same ground 
as any other breach of duty. 

We need dwell no further, however, upon 
what is a well settled principle of English 
Common Law as regards English Judges of 
Record, which, in the case of inferior Courts 
frees them from liability in respect of 
judicial acts which are within the scope of 
their jurisdiction. In the case of Houlder 
V. Smith L. J. N. § 28 p. 170, it was clearly 
laid down that the judge of a county Court 
in England is not answerable at Common 
Law to an action of trespass for an erroneous 
judgment or for any judicial act within 
the scope of his jurisdiction. 

In the present case, we think it a reason- 
able conclusion that the Common Law 
privilege accorded to English Judges of 
Courts of Record may be held to follow 
them to a Consular Court of Becord where 
English law is administered. That a Con* 
sular Judge so acted within his jurisdiction, 
must, of course, be pleaded, bat that plea, 

in our view, would be sufficient to bring 
him within the scope of any Common Law 
protection to which he may be entitled^ 
just as the plea of acting without malice or 
want of reasonable or probable cause might 
be held to entitle him to the privilege of 
the statute 11 & 12 V. 0. 44 which repealed 
and replaced the statute indicated in 6 & 7 
V. C. 94 and referred to in § 83 of the 
Order in Council. 

Leave is given to both parties to amend 
their pleadings, if so desired, in the light of 
this. decision. Costs merved. 
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SDPRBHE COVBT 

Bis JiTDiOATA— Yaquk bxpsxqbion— AuTsqroiB 

ACQUET— A OTBBPOia OOBTICT— CïBTIOKARI— 

Dioisioif or D18TE10T MAaiSTUATi — Plea 

HUST BE DISTiyCT IIT CBIUIKAt PsOCEBDINOa 
8HABTHAND WBITXB's NOTES — KeCOKD CAN< 
NOT BB ADDU) TO— DsOISION BBTBBSBD. 

A party'^onmcted by a District Court having 
appealed, 'the conviction waa set aside hy 
the Swpreme Cowrt, 

Another 'information having been filed, the 
po/rtjfp^aded " Tea judicata," which plea 
«KM 'Upheld by the District Court. 

A writ of certiorari h aving issued, it waa held 
by the Court : 

lo. That they mutt take the Becord of the 
appeal case such as it stood when examiried 
hy the Court baloto, and could not allow tho 
shorthand toriter's notes to be now intro- 
duce therein, as moved for by the Crown, 
so as to estahUsh that the ground of their 
firat decision waa the incompetency of the 
first Information. 

2o. That " res judicata " was a doubtful and 
ambiguous expression, which might menn 
either " autrefois acquit" or "autrefois con_ 
vict," and that such as vague expression 
must be rejected in a criminal prosecution. 

So. Thai the Magistrate's decision did not 
shmo whether he considered that the accused 
had been previously acquitted or previously 
condemned. 

Dedaion reversed— Case referred bach to 
Magistrate. 

THE HONORABLE THE PROOUREUB 

GENERAL 

and 

THE JUNIOR MAGISTRATE OF PORT 

LOUIS & EUGÈNE MONTY. 

Before 

Bia Honor Sir E.J, Leclbzio, — Chief Jndge- 

and 

His Honor J, Rouii.LAED,^Piii6ne Jndge 



The Hon. L. Cox Procarenr General,— 

appears for plaintiff. 
J. GuiBBBT. Crown Attorney «-^AttorTiej- 
for the same. 

MM. Newton & Lacebnt, — Counsel foi 
défendants. 



29th May, 1888. 

From the Record returned by the Magis- 
trate after service of the Writ of Certiorari 
issaed at the reqaeat of the Frocurear Gene- 
ral, it appears that Inspector of Police 
Tahhard swore an information before the 
Magistrate charging Montj with— as an 
agent and servant of public Department to 
wit : A guard of Inland Reveune under Or. 
dinance 6 of 1878 and a constable of Police, 
wilfully and uulanfullj hy a gift and re- 
ward of Rs. 1 2 received from one Chanhya, 
a consolidated retailer of Condé and d'Alem- 
bert streets — having abstained from doiog 
an act which belonged to the discharge of hit 
duty to wit : with having abstained to report 
his superior officer a breach of Ordinance 3 ol 
1876 which he Monty had established against 
Chanhya. When the case was called the 
counsel for Monty argued that the accused 
could not be prosecuted on this information 
becaose there was " res judicata" in this 
matter and he moved that ha be dischar^d. 

The record of the case of Duvergé v. Monty 
No. 1258 of 1887, Crown aide of theDfatrict 
Court, and the Judgement of the Supreme 
Court of the 17th. of February lastiu the 
appeal case of Monty v. Queen were pro- 
duced to the Magistrate, who proceeded to 
the Registry of the Supreme Court to ascer- 
tain whetber there was a written Judgment 
of the Judges in the appeal case. He after- 
wards delivered judgment in the following 
terms. " After having read the Record pro- 
" duced, the information in the present case, 
" and the judgment filed, and after having 
" ascertained at theB«giatry oftheSnpreme 
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** Court that there exists no written judg- 
" ment of the Judges in the case of appeal of 
** Monty, I am of opinion that there is 
'^ res judicata'' in this matter and I discharge 
*^ the accused." 

Tho Procureur General now says that the 
Magistrate's Judgment was wrong in law, 
because amongst other leasons^ his finding 
that there was " res judicata'^ in the matter 
did not constitute a bar to the prosecution ; 
and in as much as the Magistrate did not find 
or hold that Monty had been either acquit- 
ted or convicted on a valid information for 
the offence with which he was charged^ it 

was not competent for the Magistrate to dis- 
charge Monty, In the course of his argu- 
ment, the Procureur General alluded to the 
judgment delivered by this Court in the 
appeal case of Monty v. Qaeeii and stated 
that it results from the judgment^ such as it 
was taken down by the sworn shorthand- 
writer when delivered^ that the Court quash» 
ed the information of Dnvergé in the first 
case because he had no power to swear such 
an information under the Penal Code, and 
the Procureur General moved that this judg- 
ment such as it was taken down by the short 
band writer, being now in the Record of the 
appeal case, should be read by the judges. 
This was objected to by the counsel for 
Monty on the ground that when the Magis- 
trate went to the Registry, he did not see 
this judgment in the Record, and it was not 
in evidence before him. 

The practice is, in a matter of certiorari, to 
take the Record as it stood in the Court 
below, and the notes of the shorthand writer 

not forming part of the Record of the appeal 
case at the time the Magistrate went to ins- 
pect it, an inspection which he was not 
bound to make, we cannot now allow them 

to be put in as evidence before us. This being 
said, we have now to examine whether the 
Magistrate's decision that there was ^^ res 
judicata'' in the matter is sufficient. The 



plea before the Magistrate was refl judicata, 
and the Magistrate after having examined 
the evidence adopted the words of the plea 
and held that there was ''res judicata." It is 
true that Paley an Summary convictions^ 
after speaking of the defence of autrefois 
acquit or autrefois convict, makes use of the 
words ''objection of "res judicata*' but this 
is to refer to the general pri^isid* that a man 

can plead either autrefois acquit or autrefois 
convict. In our local Ordinances on the 
District Courts thire is no p&ofiiion relative 
to that plea ; it is only in the 4[)iiAtaal Fro* 
cedure Ordinance of ] 858 (No. 29) that in 
articles 71 to 76, certain mies are laiddown 
with regard to the pleas of autrefois acquit 
and autrefois convict : for instance article 78 
says : " the acquittal is not a bar unless it 
" be on a sufficient information &c/'i Article 
74 " every plea of autrefois acquit shall 
" show by voucher of the Record and proper 
averments, an acquittal of the defendant by 
judgment of a Court of competent juridis- 
diction &c/' Article 75 " any previous 
" convictions or attainder for the same of- 
" fence in fact and in law with that charged 
" in any criminal information may be pleaded 
" in bar of such information ; '' and article 
76 " the rules applicable to the pleading of 
" a former acquittal shall, so far as they may 
" be applicable, be applied to the pleading 
" of a former conviction or attainder/^ If 
we turn to the English Law we see that by 
the 14 and 15 Victoria C. 100 § 28 " in any 
" plea of autrefois convict or autrefois acquit 
" it shall be sufficient for any defendant to 
" state that he has been lawfully convicted 
" or acquitted (as the case maybe) of the 
said offence charged in the indictment, v 

It follows from the above, that in criminal 
prosecutions there cannot be such a plea as 
that of " res judicata'' which, as it may mean 
one or other of two alternatives, must be 
rejected as doubtful and ambiguous. The 
same error appsajrs in the judgment of the 
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Magistrate. By dismissing the charge od the 
ground that there was ''res judicata" he has 
allowed the same uncertainly Md ambiguity 
to continue in his judgment. On looking at 
the record of the proceedings before the M a- 
gi strate, the Court cannot know the real 
ground on which Monty was discharged by 
the Magistrate^ Sl^ does not say whether he 
considerecnbiHjhe judgment of the Su^eme 
Court on appeal was équivalent to an acquit- 
tal, or whether he considered that although 
thill^j»^Pl|||ft^as not .j||uifale0t to an ac- 
quittal, Ibè accused having been already t^d 
for and convicted of the offence for which 

•htjiras prosecuted a second time — he shauld 
not be put again in jeopardy and was entitled 
to plead autrefois convict. Although derived 
from the same général principle namely 
** res judicata'' those questions might give 
rise to delicate points of law of a different 
nature according as the finding of the Ma- 
gistrate be autrefois acquit or autrefois con- 
vict. It is not possible to say what the Ma. 
gistrate really meant by his judgment of 
*' res judicata'* in this matter, and as his 
judgment is vague and uncertain, we must 
set it aside and send back the Record to 
him in order that a proper plea should be 
entered and the case proceeded with in 
accordance with the principles laid down in 
this judgment. 



SUPREME COURT 

Arkears of Taxes.— Ord. 18 of 1843. — 
Ord. 21 of 1851*-Ord. 19 of 1868.— 
Art. 200.^Immovbable Property.— Pu- 
blic Sale.— Occult Privilege.— Divi- 
sion of Sale Price. — Tardy Claim by 
Municipality. 

An immoveable property was purchased at 
the har of the Master* a Court ; a diatribu» 
iion of the sale price took place, arid on a 
deed of partition (afterwards duly homo-' 

' hgated) being made between the heirs of 



the vendor, several creditors received deU- 
gâtions on the sale price of the said pro- 
perty. 

Several months afterwards, the Municipal 
Corporation lodged an attachment in the 
hands of the tenants of the purchaser for 
arrears of taxes due by the vendor. 

The Municipality rested its rights on Art, 50 
of Ord. 21 of 1851 and Art. 35 of Ord. 18 
of 1843. 

Held by the Court : 

lo. That Art. 35 of Ord. 21 of 1851, must 
be construed in connection with Ordinance 
19 q/" 1868, which was passed^^nier aHa 
— for the object of protecting purchasers of 
immoveable praperties at a public sale, 
against the danger arising from occult pri- 
vileges and mortgages. 

2o. That under Art. 200 of that last Ordin- 
ance, ^' the final price of adjudication shall, 
" to all intents and purposes, be deemed to 
'^ be the final and definitive valus of the 
'^ property, and the adjvdicatee shall be eaj- 
'^ onerated and liberated from '^ all " pri- 
*' vileged and mortgaged claims thereon 
" by paying the price conformably to law.*' 

3o. That the sale here was conducted, like all 
public sales under our law, in such a man- 
ner as to give ample warning to the parties 
interested, and that, consequently, the Muni- 
cipality was only suffering through its oicn 
laches. 

Attachment set aside with costs. 

MOOSSAJEE I8S0PJEE,— Plaintiff. 

and 

THE MAYOR AND MUNICIPAL COR- 

POBATION,— Defendants. 

Before 
His Honor Sir E. J. Leclbzio Kt., — 

Chief Judge. 

and 

His Honor John Rouillard, —Puisne Judge. 
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H. Galea, — Cyounsel for Plaintiff. 

P. p. Labtellb, — Attorney for the same. 

G. Gtjibbrt, — Counsel for Defendants. 
E. Laurent, — Attorney for the same. 



Record No. 24134. 



29th. June 1888. 



An immoveable property situafce in this 
town was purchased by Moosajee Issopjee on . 
the 21st October 18S6, at the bar of the^ 
Master's Court, on a licitation between the 
heirs and representatives of the late Thorny 
Manuel. 

A portion of the sale price was deposited 
in Court at the time of the adjudication and 
the whole price according to the memorandum 
of charges, was stipulated payable according 
to a distribution by way of an ordre, or to a 
judgment of the Master, unless otherwise 
specially ordered by the competent Court. 

The immoveable property purchased by 

Moossajee Issopjee was certifi»-d by the Con- 
servator of Mortgages as free of liiscrîptioo ; 
and on a deed of partition beiug made be- 
tween the heirs of the late Thomy Manuel, 
several creditors of the estate of the late 
Thomy Manuel received delegations both on 
the sum deposited in Court by Moossajee Is- 
Eopjee and on the portion of the sale price 
still unpaid by him. The deed of partition 
was homologated by a Rule of Court under 
date 15 th December 1887. 

On the 28th March of the present year, 
four attachments were lodged in the hands of 
tenants of Moossajee Issopjee for taxes due 

to the Municipality by the late Thomy Ma- 
nuel on account of the immoveable property 
now belonging to Moossajee Issopjee. This 

latter now asks that the attachment be set 
aside» 

The Municipality of Port Louis rests its 
, rights on Article 60 of Ordinance 21 of 1851, 
I which enacts that the Municipal rates or 
taxes ^' shall have the same priority and pri- 
'' vilege as provided by Article 35 of Ordiu<* 
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ance 18 of 1843 and in case any proprietors 
of real property subject to be rated under 
this Ordiowce, shall not be possessed of 
any distrainable goods, it shall be lawful 
for the said Collector to seize and cause 
such real property to be sold in the usual 
form and na^user as proscribed by the Co- 
lonial Law in ndatters ^j|fc)i »ibli e jbctment 

from immoveable property^^N^P^ 



*^ 



« 
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Article 35 of Ordinance 18 of 1843 runs as 
follows :. '*'|tlho^rÛH|pge of tkim|Mb 'flfiea- jjjf^ 
'^ aury for the recovery of th# jip||0t taxes ^ 
'* operates independently of the Ittecription. ^ 

lo •••••,.«••• t . i 2o. on acoQMlfc of 

" the land tax due for the last five years, 
'' upon the crops, fruits, rents, and revenues^ 
'' and upon the proceeds of the sale of real 
'' estates subject to taxation, without preju- 
'^ dice to the other rights which the Public 
** Treasury may exercise upon the estates of 
" debtors equally with any other creditor." 

Article 35 of Ord: 18 of 1843, with the 
exception that it confers on the local Treasury 
a privilege on the sale price of immoveable 
property, is founded on the same principles 
as a law promulgated in France on the I2th 
November 1808, which enacts that the Publi» 
Treasury has a privilege " pour la contri- 
'' bution foncière de l'année échue et de 
" l'année courante sur les récoltes, fruits, 
<< l)yers et revenus des biens immeubles 
*' sujets à la contribution." 

The interpretation given by the Courts in 
France to the law of 12th I^ovember 1808 is 
that the privilege on the fruits of the estate 
may be exercised after the estate has changed 
hands, S. 7.1852 l--534,and if Ordinance 18 
of 1843 stood alone, a similar interpretation 
might perhaps have been given to Article 85 
of that Ordinance which enacts in a general 
way that the privilege of the Land Tax can 
be exercised on the fruits, rents and revenues 

of the immoveable property subject to 

taxation. But, apart from the consideration 
that Article 35 of Ordinance 18 of 1843 giyes 
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a privilege on the sale price of the property» 
whereas the French law does not give such 
an important privilege to the Treasury^ we 
think that Article 35 above cited, has now to 
be coDstrued in coDnexion with Ordinance 19 
of 1868, which was passed for the avowed 

object, not only of simplifying the procedure 
relative to public sales of immoveable pro« 
perty, but also of protecting the purchasers 
against the danger ^arising "from occult privi- 
leges and mortgages. After dealing with 

parties kolding vendors' privilégeB and legal 
mortgagee, Ordinance 19 of 1*868, Article 200, 

enacts that : ** from henceforth whenever an 
" immoveabl property will be sold by public 
^' compétition before the Master, the final 
'^ price of adjudication shall, to all intents 
'' and purposes,be deemed to be the final and 
'* definitive value of the property and the 
adjudicatee shall be exonerated and liber- 
ated from all privileged and mortgaged 
^' claims thereon by paying his price conform- 
" ably to law.'' 

It is true that the privilege of the Treasury 
is not here specially referred to, nor are the 
privileges mentioned in Articles 2101 and 

S103 of the Civil Code, but when the general 
and 6weeping terms made use of in Article 
200 of Ordinance No. 19 of 1868 are taken 
in connexion with the several provisions of 
the same Ordinance, the object of which is 
clearly to give to the purchaser, in a public 
sale of an immoveable property a definitive 
title and to guard him against occult privi- 
leges or mortgages, we must come to the con- 
clusion that Article 200 of the Ordinance 
above referred to, applies amongst others to 
the privilege conferred on the Municipality 
by Article 50 of Ordinance No. 21 of 1861. 

Here the purchaser, by a deed of partition 
duly homologated, has been ordered to pay 
his purchase price to certain parties. That 
order may be enforced at any time. If the 
present attachments were allowed the pur- 
chaser would be exposed to the risk of pay. 



ing, over and above his purchase price, 
sum alleged to be due for taxes to the Mi 
cipality by the estate of the late Mr. ICani 
and this is precisely one of the dangers 
which Ordinance No. 19 of 1868 Art. 2«H 
wished to protect purchasers of an iminoT( 
property. It must be borne in mind that tl 
was a public sale of an immoveable propei 
These sales are oonducted, according to oi 
law, in such a manner as to give ample 
ing to the parties interested. The Monici] 
lity had therefore full opportunity, either 
intervening in the proceedings before 
Master, or whilst the deed of partition i 
being drawn up, of obtaining payment of 
claims on the estate Manuel and if it 
now too late for the exercise of its privilc 
on the sale price of the property,— it snffc 
only by its own laches. 

We hold in consequence that the attacb* 
ments which are the subject of the preaeni 
reference from Chambers are null and void. 

Costs against the defendants. 



SUPREME COVRT 



Confusion-^ Art. 1300 CO. — ^Barb Owns- 
SHip— UsuFBUCT— Full Ownership— Cbi- 
DiTOB AND Debtor — Erasure of inscsip- 
TioN-^ Action Dismissed. 

Plaintif, the debtor of a certain 8wn as part 
of the sale price of a Siigar Estates, became, 
by her husband's death, owner of the tieufruci 
of the sum, while thehare ownership thereof 
accrued to her minor children» 

She submitted that under sv^h cvrcvmatances, 
the claim was extinct, she being at the same 
time debtor and creditor of the sum» 

By the Court : 

It is settled law that it is only to cases in 
which the person v>ho is ashing confusien has 
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thefvll owiiership of the claim he wishes to 
he declared extinct, that the principle en^ 
acted by AH. 1300 CO. applies. 

This is not the case here. 

A,etion dismissed. 



DUHAMEL, -Plaintiff. 

and 

DUHAMEL AND OTHERS, -Defondanta; 



Before 

His Honor Six E. J. L^olbzio Kt«,— 

Chief Judge. 

and 

His Honor A* Mitre, — Puisne Judge. 



G. Gtjibert,— Counsel for Plaintiff. 
V. DucRAY,— Attorney for the same. 

Messrs. L. Chastellter & Y. Delafaye,< 

Counsel fur Defendants. 

TV* Leblanc^— Attorney for the same. 



Becord No. 24,437. 



29th. June 1888. 



The plaintiff purchased the Sugar Estate 
'' Petite Rosalie '* on the 2lBt April 1887 
before the Master of this Court. In March 
last she sold to Cécile Duhamel and Fernand 
Duhamel a share in that Estate and a civil 
partnership was then formed under the style 
of Yve. H. Duhamel & Co. for the ownership 
and working of the Estate. The price of the 
Estate^ on the purchase of the Estate by the 
Plaintiff at the bar, was distributed by way 
of an *' Ordre *' drawn up by the Master and 
doBed on the fourth of October last.It results 
from the '^ Ordre " that a collocation of 
Rs 12,879.61c. was made, as to the usufruct, 
to the Plaintiff and, as to the bare ownership, 
to her minor ohildteni named iA the déclara* 



tion the issue of her marriage with her late 
husband Henri Dahamel. 

The Plaiifiiff'Says that in terms of her mar- 
nage settlement with her late husband she is 
is the donee of her husband, for the half of 
the property left by him in usufruct only, and 
that she has'lhe right to receive the amount 
of the principal sums on V^fQh her usu- 
fruct rests wi||9Ùt being bo;iBid to give se- 
curity for the same, the only condition being 
an invenMirr after the deoeaat <rf her hue- 
iiand. Tbo. inventojy as reqfrârad by the 
marriage settlement, was duly made and the ' 
Plaintiff now alleges that, by the efieot of 
the purchase made by her at the bar of the 

Master's Court of the Estate ** Petite Rosa- 
lie '^ and of the collocation made to her at 
the " ordre'' of the sum of Rs 12,879.61c. in 
usufruct, the bare ownership belonging to her 
minor children, a confusion of tbe claim has 
taken place, the Plaintiff being at the same 

time debtor and creditor of the same ; and 
she prays for a judgment declaring thai 
claim, which rests by privilege on the Estate 
'' Petite Rosalie " is extinct by confusion in 

he;r person, in virtue of the deed of marriage 
settlement, and as a consequence ordering the 

Conservator of Mortgages to erase from his 
Registers the inscriptions which maintain 
this privileged claim. The sub-guardian and 
subguardian ad hoc of the minor children 
abide by the decision of the Court, and so 
does the Mmistère Public. 

Article 1.300 of the Civil Code enacts that 
'^ lorsque les qualités de créancier et de débi- 
'^ teur se réunissent dans la même personne, 
'' il se fait une confusion de droit qui éteint 
'' les deux créances " and it has been 
held that confusion can only result from a 
succession or transmission in full ownership. 
^^ Attendu, says the Court df Cassation 
'' (S. 1889. 1. 188), qu'il résulte de cette dis. 
*' position que pour qu'une dette soit éteinte 
** par la confusion, il' faut que les qualités 
<< de créancier ot de débiteur se réunissent 
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'^ dans la même personne ; qne cette réanion 
'' ne pent s'opérer qu'autant que la même 
" personne se trouve avoir tout à la fois 
" la pleine propriété do la créance dont 
" elle était débitrice, ou qu'elle devient 
'* débitrice de la créance dont la pleine pro- 
priété lui appartenait ;-^Qafi la confusion 
n'est qu'imparfaite, et par conséquent, in- 
'' capable d'opérer l'extinction de la dette, 
'^ lorsque le débiteur n'acquiert, à quelque 
'* titre que ce soit, que la nue propriété 
" de la créance par lui due, et que l'usufruit 
" de cette créance appartient à un tiers/' 

The converse of the case decided by the 
Court of Cassation must be equally true, ac- 
cording to the principle laid down by that 
Court and by the commentators, see Demo- 
lombe-^ Contracts Vol : 6 No. 710. Larom- 
bière under Art : 1300 No. II. Dalloz Ver : 
Obligations No. 2804. In number 2805 he 
explains this principle very well iu his criti- 
cism of an arret of Grenoble which had re- 
fused to declare extinct by confusion the in- 
terest of a claim of which the party had only 
the nsu&uct : '* s'il est vrai que la confusion 
^' ne s'opère qu'autant que l'on a la pleine 
'^ propriété et non pas seulement l'usufruot 
'* d'une créance, c'est que cette confusion ne 
'• peut s'opérer au préjudice du no -proprié- 
'' taire." 

We must therefore take it to be settled law 
that it is only to cases in which the person, 
who invokes confusion, has the full owner- 
ship of the claim which he wants to be de- 
clared extinct that the principle enacted by 
Article 1300 can be applied. In this case the 
Plaintiff has only the usufruct of the claim 
and her minor children have been collocated 
at the ** ordre " for the bare ovmership of 
that claim, we cannot therefore declare the 
claim to be extinct by confusion ; as a conse- 
quence the action now before us must be dis- 
missed. 



SUPREME COURT 

MaXTRITIUS EaILWAY — PlEB CAUSED BY EHGOT 

—Faute — Néoliqenok— CiacujfSTAHTUL 
EVIDENCE — Liability or G-overnmïht — 
English Law — Oedinancb 8 op 1864— Cot 
Civil — Article 1383 et Sbq:— Appeal 
dismissed. 

The Court having foxmd on a previous appeal 
that fire had heerv set to the canes of plain- 
tiff in the Court hehw by an engins offhê 
defendants and having referred the case h 
the District Court to enquire into the 
question of '' faute or negligence '% the 
District Court had found that the defendant 
hadbeenguilty of ^' faute" and "negligence^ 
and had condemned them to pay damages. 

On appeal from the said finding, one of the 
Judges eonsideted, 

lo, Ihat no "faute or négligence" had been 
established against appellants. 

2o. That from Ordinance 8 o/ 1 864 and the 
Bye- Laws framed under that Ordinance, it 
was clear that the local legislature intended 
that engines were to be run on the Mau- 
ritius Railways. 

3o. That, in England^ it is now settled law 
that no action will lie for doing what the 
Legislature has authorised, if it be done 
without negligence, 

4o. That in France, if the act complained of 
is ^^ licite ", i.e. not contrary to law, no 
action lies for damages caused to another 
party by that a^t. 

But the majority of the Judges held : 

lo. That in a case like the present, it is very 
difficult, if not impossible, for a plaintiff to 
obtain direct evidence of the ^^ faute " or 
" négligence " of the defendant, as he is 
dealing with a matter which is beyond his 
inspection or power of inspection. 

2o, That in the present ease the ^' faute '* or 
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^'negligence'* complained of, had sufficient' 
ly been established, (like the setting of the 
fire to the canes by the defendants* engine) 
hy circumstantial evidence. 

So. That the authority, express or implied, to 
the Government to xise steam engines on their 
JRailway Lines, did not give them power to 
hum their neighbour's property without 
paying for it. 

40. That whatever may be the jurisprudence 
in England, the law which was applicable 
to Mauritius was to be found in Article 
1383 and seq : of the Code Civil. 

5o. Tkat the local Ordinances on Railways 
did not contain any provision from which 
it might be inferred that persons injured 
hy the worhing of our Railways have no 
right to invoke principles enacted in the 
said Article 1383 and seq : of the Code 
dvilm 

Appeal dismissed with costs. 



Record No. 899. 



THE 
COLONIALQOVERNMENT,— Appellants. 

and 

HA RE L & OTHERS, -Respondents. 

Before 

His Honor Sir B. J. Leclézio Kt., — 

Chief Judge. 

The Hon. A. Mure, — Puisne Judge. 

and 
His Honor J. Rotjillard,— Puisne Judge. 

The Hon. L. Cox, Procureur General, — 
Appears for Appellants. 

J. Gvibert, "Crown Attorney", — Attorney 

for the same. 

L. Chastellibr, — Counsel for Respondents 
6. RiTTER,— Attorney for the same. 
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10th. August 1888. 

Judgment 

Delivered by His Honor The Chief Judge. 

By a previous judgment of this Court, it 
was decided that it was an engine of the 
Railway DepaiTtment that caused the fire 
which destroyed Respondents* canes, and 
the Magistrate . of Plaines Wilhems after- 
wards held that the appellants were liable 
in damages because there had been negligence 
or fault on tkeir part on the day tkat their 
engine set the respondents' canet-on fire. 
The Magi»trate's reasoning is as follows : 
^ The Mauritius Railways ran machines 
'^ with good spark arrestors, but ones liable 
** to get out of order. If kept in order, these 
'* spark arresters would have stopped sparks 
" sufficiently large to cause mischief. We 
'* have the Judgment of the Supreme Court 
^' deciding that an engine of the Railway 
Department did cause the fire which 
damaged the Plaintiffs^ canes. The 
*^ only rational conclusion we can come to 
*' then, is that the spark arrestor on that 
" particular machine which passed the spot 
" where the fire arose was not in good order. 
*^ This constitutes neglect or faute on the 
" part of the defendants." 

This judgment has been criticized by the 
appellants who said that the Magistrate 
having no direct evidence that the spark 
arrestor was not in good order ought not to 
have assumed that it must have been out 
of order. I cannot, however, find fault with 
the Magistrate's reasoning, it is based both 
upon the evidence of the appellants' wit- 
nesses, who declared that spark arrestors 
were good and that no spark big enough and 
susceptible to set fire could be emitted by 
them, and upon the evidence of Mr. 
Piddington, a well known engineer of this 
place, called by the Respondents, who stated 
that, in theory, the former system of spark 
arrestors (that is the one ih use at the timç 
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of the fire) was as good as Watson's (that 
is the system adopted since the fire) but 
in practioe was liable to get out of order 
too easily. 

Now the Magistrate was in presence o£ a 
statement of fires for which compensations 
were paid by the Railway Depai^tment, from 
which it results that in 1883 there were 
fifteen fires caused by sparks from the 
engines^ in*1884^twelve and in 1885^eighteen 
fires — this statement was certainly in cor- 
roboration of Mr. Piddington's opinion that 
in practice the spark arrestor in use at the 
time of Trianon's fire was liable to get out 
of order too easily and the Magistrate was 
perfectly entitled to come to the conclusion 

that if, as stated by the appellants' witnesses^ 
the spark arrestor in use was a good one 
and that no spark big enough to set fire 
could be emitted by it^ it must have been 
out of order at the time that the engincj 
to which it was adapted, set the Respondents' 

canes in fire. This inference is far from 
being a remote one and it is one of these 
" présomptions " which our Civil Law allows 
a judge to adopt in cases where parole 

evidence is admissible. There are many 
cases in which it is very difficult, if not 
impossible, to obtain direct evidence of a 
" faute " or negligence of a party sued, and 
in our interlocutory judgment of the 2nd. 
February 1887, in this very case, we said 
'^ we are aware of the difficulties which 
'^ surround a Plaintiff bringing such a case 
as the present, he is dealing, with a matter 
which is beyond his own inspection or 
power of inspection" and, certainly, unless 
the Respondents had the means of imme- 
diately inspecting the spark arrestor of the 
engine which set their canes on fire, it was 
not possible for them to show by direct 
evidence that it was out of order at the 
time of the fire and such a fact could only 
be gathered from what may be called the 
8<9intific or technical evidence in the case. 
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When we decided that it was the appellants 
locomotive that set the respondents* cano 
on fire, we proceeded in the same manser 
for we had no direct evidence showmg thai 
a spark coming from the locomotive bad 
fallen into the Respondents' fields. 

The statement of fires caused by Railway 
engines in 1883, 1884 and 1885 wUchbaB 
been filed by Mr. Caulfield the Manager of' 
our Railways, is also important to show 
that the Trianon fire was not one of those 
rare accidents which sometimes happen in 
spite of all precautions, and this leads os to 
examine another aspect of the question now 
submitted to our consideration. It was 
said that the Court could not declare the 

Railway Department responsible for the 
fires caused by sparks emitted by their 
engines, because the use of locomotives 
having been authorized by the legislature 

either expressly or impliedly, if an acddeat 
happened now and then, altho' the best 

systems known are employed, the sufferer has 
no right to compensation. The English 
decisions which are in favor of this theory 

appear to be based on an express authority 
by the legislature to make use of loco- 
motive engines. Our local Ordinances in the 
subject merely imply the use of locomotives. 
I confess that I do not find much difference 
between an express and implied authority 
by the Legislature, but I am not prepared 
to adnut that such an authority would, in 
the words of Baron Bramwell, in the case of 
Vaughan vs. Taff Vale Railway Cy. give 
the power to our Railway Department ^* to 
* burn their neighbour's property without 
" paying for it." Whatever may be the 
value of the jurisprudence which appears to 

prevail in England on this matter, we have 
our own law to apply which is to be found 
in Article 1332 and following of the Civil 
Code, and I think that the French decisions 
should be our guide in applying these 
articles to the present case. For the ap* 
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ellants, a decision of the Court of Cassation 
^as quoted from S. V. 1871.1.9, but I thiok 
ba.t it is not in point. In that case a person 
ras injured by the explosion of a boiler. It 
Fas held that in order that the owner of 
be boiler, should be held liable^ some fault, 
itlier than the mere fact of the working of 
.lie boiler should be proved. We read the 
rollowing phrase in the decision of the 
Uourt of Cassation '' attendu que dans le 
^' cas oil, comme dans Pespèce, il s'agit de 
^' l'explosion d'une machine, chaudière à 
' vapeur, et bien que cette explosion se 
^ rattache au fait actuel du propriétaire ou 
'* de ses agents, celui qui poursuit la répara- 
" tien du dommage par lui souffert doit 
" établir, outre l'accident, la faute qu'il 
*' impute comme engageant leur responsabi- 
** lilé; qu'un pareil événement qui peut 
*« être le résultat d'un cas fortuit et de force 
" majeure, n'implique pas nécessairement 
*' par lui-même la faute ou l'incurie du 
" défendeur." 

In the preseot case the fac^s show that 
the fires along the Railway lines were of 
frequent occurrence, and the sparks which 
set the Respondent's canes on fire could not 
therefore be attributed to a mere " cas 
fortuit" as the accidental explosion of a 
boiler in a manufactory. A judgment of the 
Court of BDrdeaux S. V. 1860.2.42, is cer- 
taiuly more in point. The Court expressed 
itself as follows : 

*' Attendu, en droit, que quelque utiles 
^' que soient les chemins de fer, les com- 
" pagnies qui les exploitent sont comme 
*^ toutes les compagnies industrielles soumises 
" à la loi commune et tenues d'après Tarticle 
" 1382 C. Civil, de réparer le dommage 
" qu'elles occasionnent, qu'elles n'ignorent 
" pas le danger qu'elles font courir aux 
" propriétés contiguës, que c'est à elles, sous 
^* peine d'être en faute, do prendre les 
" précautions nécessaires pour le prévenir ; 
** que si les mesures tracées par i'adminis- 



^' tration n'y suffisent pas, elles devraient 
en prendre de plus amples et de plus 
efficaces ; qu'enfin, la science fut-elle quant 
à présent impuissante, les compagnies n'en 
^' seraient pas moins ob'igées d'indemniser 
^' les propriétaires incendiés, car le dommage 
'^ nécessaire occasionné par une industrie 
'^ doit être à la charge de cette industrie et 
'' l'Etat n'a ni concédé ni pu concéder aux 
" Compagnies de chemins de fer le droit 
^^ d'incendier sans indemnité les propriétés 
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" riveraines.*' 



It was said that the judgments of the 
French Courts in those matters were in- 
fluenced by the French Law of the 15th 
•^ . July 1845 on Railways, which we have not 
here, but it will be observed that the 
Court of Bordeaux refers only to Articles 
1382 of the Civil Code. Besides our local 
Ordinances on Railways do not contain any 
provision from which it might be inferred 
that perôODS injured by the working of our 
Railway lines have no right to invoke the 
principles enacted in Article 1382 and 
following, nor do I think that it was con- 
templated by our Legislature to confer on 
the Railway Department the power to run 
locomotives with the risk of burning the 
neighbouring properties without compen- 
sation. 

I am therefore of opinion that, upon the 
whole, the Magistrate has come to a sound 

conclusion and that his judgment should 
be maintained. 



Judgment 

Delivered by Mr. Justioe Muse. 

By a judgment of 2nd. February 1887, this 
Court determined that the fact that the 
Respondents' canes had been burnt by sparks 
from the appellants' locomotive was insuf- 
ficient, irres|.ective of any fault ornegligeoce, 
to make the latter liable to pay any indem- 
nity to the former, and that the existence 
of ^'faute^'is an essential requisite of any plainiî^ 
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like that we had then to deal with. As the 
plaint in this case contained no averinent 
of that kind, the Court allowed it to be 
amended. 

In pursuance of this j advent, the Res- 
pondents (Plaintiffs in the Court below) 
amended their plaint and added allegations 
that the defendants (now the appellent^^) 
were at fault for having omitted to take 
precautions in working their engines so as 
to avoid causing damage to plaintiffs' 
property, especially in the dry month of 
November, and, farther, that the defendants 
were guilty of imprudence and negligence in 
using their Railway Engines in sueh a way 
as to allow tliem to emit spark*?. It was 
further alleged that the defendants were at 
fault for having continued to use sparks 
arrestors which they had been using for 
years and which were known to be defective 

and insuficient. 

It is to be obserfed that these amend- 
ments were made after the whole proof of 
parties had been led in the lower Court, 
and after both parties were thoroughly 
aware of all that could be proved on both 
sides. 

This Court subsequently held, reversing 
the judgment of the District Magistrate, that 
sparks from the engine of the appellants 
had set fire to the Respondents' caues, and 
we have now to determine whether there 
has been " faute," either of negligence or 
imprudence, on the part of the Railway 
Department, or whether the fire was the 
result of a fact over which the latter had 
no control and which is to be regarded 
as an accident. 

Negligence or imprudence may be sum- 
med up under two heads, either that the 
Railway Department omitted to do some- 
thing which a reasonable and sensible man 
would have done, or actually did something 
which such a man would njt have done. 
Was there anything on the conduct of 



the Railway officials which cOmes rmder 
either of these heads ? The plaintifi 
have simply proved that after the goods 
train which leaves Port-Louis at 10 50 
a. m. had reached Phoenix Station^ a fire 
broke out in squares of canes adjoiniog 

the line. They have not in their proof 
ill chief attempted to prove ** faute ** of 
any kind, they have certainly not proved 
in that part of their proof anything'iti»* 

proaohing to the allegations made by them 
in their amended plaint. By these amend- 
ments it was alleged that there had been 
an omission to take precautions so as to 
avoid causing damages and while the 

j^aia^ffs have not proved anything on that 
Wad, they have endeavoured to make oat 
from the defendants, proof that there was 
such an omission. Of course, there are 
differences between the witnesses on this 
subject, but I am of opinion that the evidence 
of the defendants shows that 3very pre- 
caution was taken which science, as known 
at the time, enabled the defendants to avail 

themselves of, so as to try and avoid causing 
a fire. It is proved by the Railway officials 
that spark arrestors, though not used in 

England, are used constantly in Mauritius. 
Mr. Caulfeild, the Engineer and Manager of 
the line, swears that the spark arrestors 

used on the Railway are the best which 
cou'd he procured, and that no better kind 
of arreator could have been obtained in 
Novembsr 1885, Cockayne, who drove one 
of the engines of the train, says he had 

much experience as an engine driver on 
the Midland Railway in England, that no 
spark arrestors were used there and that' 
the wire caps on the top of the funnels, used 
on part of that line, are not so effective 
to prevent sparks as the spark arrester used 
in M^iuritius. *' In my opinion, he says, 
*^ the spark arrester which was on my 

*' engine in November last, was the best I 
" had seen yet." Walker, the locomotive 
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foreman, considers '' the spark arrestors 
^' used in Mauritius, to be very good indeed/' 
If then the Railway Department used the best 
known system of arresting sparks, it is diffi- 
cult to see how the allegation that there was 
an omission to take precautions in working 
lilieir engines can be held to be proved. It 
is true that, in reply to the defendants' 
evidence, an engineer called Piddington was 
exoDiined by the plaintiffs, and he states 
that in theory the former system was as good 
as Watson's (which has, since the date of 

the fire, superseded the former) but in prac- 
tice that system was liable to get out of 
order too easily. The District Magistrate 
says that the only rational conclusion that 
can be come to is '^ That the spark arrester ' 

** on that particular machine which passed 
*' the spot when the fire arose was not in 
" good order/' Now, it is proved by Mr. 

Oaulfeild and others that the spark arrestors 
consist of perforated plates placed just 
above the top row of the tubes of the boiler 
in the smoke box of the engine. These 
plates are rivetted in their place and it is 
difficult to conceive how such a spark 
arrester, if in good order when it started 
from Port Louis, could in the space of a run 
of ten miles get out of order. The undoubted 

inference, from the evidence of Cockayne 
the driver and the firemen, is that the spark 
arrester in the engine was at the time in 
good order. In short, this hypothesis of the 
Magistrate is not proved as a matter of fact ; 
it is not even hinted at as being possibly 
the fact in the whole course of the proof. 
It seems to me that it is difficult to proceed 

in such circumstances upon a presumption 
which is not only not directly proved, but 
which is not even suggested by any of the 
proved facts of the case. I cannot there* 

fore accept this hypothesis or presumption 
as proved, or regard it as a satisfactory 
ground of liability for fault against the 

defendants* 



It is, moreover, alleged by the Plaintiffs 
in their amended plaint, that the defendants 
were guilty of imprudence and négligence 
in using their Railway Engines in such a 
way as to allow them to emit sparks. This 
allegation of imprudence or negligence is 
not attempted to be proved by any overt act* 
On the contrary, so far as appears, every 
thing was done which any reasonable man 

could do, and nothing was omitted which 
such a man should do. As we have seen 
the best known spark arrestors were placed 
in the smoke box of the engine. It is true 
that science had not then reached such a 
point that small live sparks did not get 
through, and when the weather was very 
dry these set fire in certain cases to neigh* 

bouring crops. But this fact, however much 

to be regretted, does not prove imprudence 

or negligence in the last degree. If the 
Railway is to be run at all, and the high 

gradients so frequent in Mauritius are to 
be overcome by the engines, and if the best 
possible precaution is taken to prevent 
injury, it is difficult to see how imprudence 
and negligence can be attributed to its 
officials with any propriety. The arguments 
of the plaintiffs must be carried to thelengUi 
of stopping the running of trains on the 
Railway altogether, unless science had 

advanced to such a stage, that it could keep 
up the draft of the engine, and yet keep 
back all the live bits of coal which pass 
through the tubes of the boiler into the 
smoke box. There is a further allegation 
that there was a continuance of using spark 

arrestors which were already known to be 
defective and insufficient. What the proof 
shows is that among the engineering staff 
of the Railway there was much consideration 
about getting an efficient spark arrestor. 
As Mr. Oaulfeild indicates, they talked 
about it amongst themselves, and endea* 
voured to improve it, and just at the time 
the fire inq^uestion occurred, Watson, one 
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of tho Railway Engineers, had invented a 
cylindrical spark arrester which undoubt- 
edly is a great improvement over tha 

horizontal one previously in use. Surely, 
it cannot be seriously argued that it is legal 
'^ faute '' not to have made the invention 
at an earlier date. Nor can legal ^' faute '^ 
be deduced from the fact that fires had 
previously occurred along the Railway line. 

We do not know the facts and circumstances 
attending these fires, which were never 
investigated, and the Railway paid, because 

the liability in regard to them was not con- 
teated and we cannot say whether there 
might or might not have been a good 
defence in every one of these cases. In short, 
this case must be determiner! upon its own 
merits and without any reference to any 
other occurrence. The only other blame 
which is attributed to the defendants is that 
it is alleged that a number of men should have 
been stationed at short distances along the 
line in order to watch for and put out fires. 

It is clear that this is a remedy which 

» 

would never prevent the fire catching, but 
only prevent the extending of the damage. 

This remedy has been adopted, and it is 
proved that it was the duty of a watchman 
to walk after the train between Quatre 
Bornes and Phœniz Stations to do the very 
thing which the plaintiffs require. But they 
say that these guardians were not numerous 
enough. Here again, I cannot hold that there 
is " faute '* proved ; it is clear that this is 
a remedy which must be of limited applica- 
tion, and it seems absurd to expect that 
several men are to be placed at short intervals 
over an extensive line of Railway ready to 
put out any fire which may occur ; the 
result would be that the expense of working 
the Railway would be enormously increased 
and might reach such a point as would 
make it difficult to continue working. Such 
being the view I take of the facts of this 
case, it is only necessary very shortly to 



refer to the legal argument which 
submitted to the Court. As to the liability, 
it is to be remembered that it is not enough 
simply to prove that sparks from tbe 
Engine caused this fire, so that the de- 
fendants should be held liable for the 
consequences. That is a system which is 
comprehensible, and which appears to have 
been the law of former times. The owner 
or proprietor was answerable for the damage 
caused by his property not because he was 

^' en faute '' but simply because he was the 
proprietor or owner. The idea was that you 
have the sole property and control oyer the 
article, yon have all the profit and benefit 
accruing from its use and you are bound if 
it injures any one to make reparation 
therefor. Take the present instance, the 
defendants use a machine of great power 

and force and proceeding at a high rate of 
speed, and under this system of law the 
defendants do so at their own risk and periL 
The plaint in this case, as it was originallj 
presented in the District Court, contained 
averments made apparently on the sup- 
position that this system of Law still prevails. 
In like manner, in one of the French Rail* 
way cases to be hereafter referred to, the 
Court, in consequence, as I think, of a special 
law ^hich had been previously passed for 
France, lays it down (S. V. 1860 part 2 
page 43) that *' le dommage nécessaire 
'^ occasionné par une industrie doit être 
^^ à là charge de cette industrie.'' But the 
founders of the Code Civil, finally established 
the principle that ''faute ^' must be proved 

in order to create liability (Sect 1882 et 
Seq.) All the commentators concur in lay- 
ing down this doctrine. To cite only one : 
Larombîère in Article 1882 Par. 10 says: 
" Toute question de faute et d'imputabilité 
'' rentre elle-même dans Pexamen du ca- 
*' ractère illicite que doit présenter le fait 
" dommageable, or, par illicite, il faut 
'< entendre ce que la loi n'autorise, point, oe 
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" qu^elle défend même, ce qu'on n'a pas 
*' le droit de faire, *' quod non jure fit '^ — 
'^ Béciproquement, est licite ce qu^on a le 
^' droit de faire; dès lors nnl n'est en faute 
" quand il ne fait qu'user de son droit. " 
The Court of Cassation in an important 
judgment found in S. V. 1871 p.], p. 9 
have clearly laid it down that in eyerj case 
in which a defendant is held responsible 
fora result, "faute légalement imputable" 
is an essential condition of the action and 
that it is for him who asserts that he has 
been injured to prove the fault which he 
imputes to the defendants. It is true that 
this is an extreme case, but cases of that 
nature bring out well the principles of |)\w. 
It is only one of many cases to the s&me 
effect. This is the law of this Colony. It 
is necessary to notice this, for in France by 
a special law passed on 15th. July 1845, 
Railways are held liable for any damage 
cafused by the managers, directors, or employés 
thereof " à un titre quelconque au service 

de l'exploitation du Chemin de fer (Sect. 

22) See Roger and Lorel Lois Usuelles/^ 
This law has, perhaps unconciously, 
yet undoubtedly, affected all the decisions 
of the Courts in France on this subject 
even though the law itself be not re- 
f erred to in the decisions. As the law of 
1846 does not apply to this Colony, I do 
not think it necessary to comment on these 
decisions. But it is right to add that fhey 
are decisions of Provincial Courte in 
France and that the Supreme Court of that 
country has not been called onto decide 
the principle involved in this question. I 
cannot leave out of account the position in 
which Railways are placed in Mauritius. 
They are worked under special laws, one of 
which. Ordinance 8 of 1864, is literally copied 
in most of its clauses from the Eailway 
Traffic Act of England 8 4 9 Vict. Cap. 20. 
It is true that the clause expressly autho* 
rizing the use of steam enymes is not 
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found in the Ordinance, but it was passed 
for the purpose of regulating the traffic 

on the Government Bailways and by the 
third section, it is made lawful for the 
Railway Department to make Bye-Laws for 
various purposes and inter alia ^' for régulât- 
'^ ing the mode by which, and the speed at 
'^ which carriages on the road are to be 
•* moved or propelled.'' The Bye-Laws 

framed in virtue of this power contain 
many pages of directions on the use of 
steam Engines on the lines of Bail'^ays and 
of the manner in which they are to be 
worked. The Ordinance itself. Sections 21 

and 22, inflicts penalties on parties who 
obstruct 01 who otherwise interfere with 
engines. It i« clear that the local legis- 
lature intended engines to be run on the 
Railways, and that the power to run 
Engines must be implied audit is almost 
trifling with the case to maintain that 
because Section 108 of the English Act is 
not specially copied into our Ordinance, 
that, therefore, authority is not given to use 

Railway engines. It «seems on the contrary 
a safe and proper mode of interpretation to 
refer to the Code as establishing that there 
is no liability if there be no ^' faute '\ In 
other words the principle of the Code is 
invoked ; but English Law is referred to 
for illustrating the principle upon which 
certain legal results are arrived at. Thus 
on the authority of the cases of Rex« v. 
Tease (1832.4. Barnwell and Adolphus p. 80) 
andVaughan v. TaS Bailway (L.R.y.29 
N. S. Common Law Ex. Chamber P. 247) 
it is now the Law of England that if the 
legislature has authorized the use of steam 

engines for locomotion, this consequence 
is the result that the use of these means 
for the purpose intended, provided every 
precaution which the nature of the case 
suggests has been taken, is not an act for 
which an action will lie independent of 
negligence* No doubt^ ibis principle has 
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been much qaestioned, and Baroa Bramwell 
and others hayeto the last refused to acknow- 
ledge it, but in the case of the Hammer' 
smith Railway Company (L. B. 4 English 
and Irish appeals p. 201) the highest Conrt 
of the United Kingdom has determined that 
these cases were rightly decided^ and 
established a sound principle. One of the 
latest statement of the principle is given 
by Lord Blackburn, lately a Lord of Appeal, 
in the case of Geddis v. The proprietors of 
the Bann Reservoirs. (L. li. 3 App. cases 
P. 455.) He says : " I take it without 
" citing cases, that it is now thoroughly 
*' well established that no action will lie 
'' for doing that which the legislature has 
" authorized, if it be done without negli- 
" gence although it does occasion damage to 
" any one, but an action does lie for doing 
^^ that which the legislature has authorized 
*' if it be done negligently." I hold that the 
principles thus laid down are firmly esta- 
blished and regulate the responsibility of 
parties who have received authority from 
the legislature to employ certain means 
to accomplish a particular purpose. Apply- 
ing that principle to the present case and 
being of opinion that no negligence has 
been ^proved against the Railway Depart- 
ment and there being no "faute" established 
against it, I hold that the appeal should be 
sustained and the action of the plaintiffs 
dismissed with costs. 



Judgment 

Delivered by Me. Justice Rotjillabd. 

This case is governed by Articles 1882 
and following of the Civil Code. It was 
therefore incumbent on the plaintiffs in the 
Comt below to prove not only that they 
had suffered damage, but that it was through 
the fault, " faute '*, of their opponents that 
the damage had occurred. 

There cannot be any doubt as to the nature 
of the damage suffered, or its extent, I think 



also that the circumstances of the 
sufficiently establish the "faute'' for which 
defendants must be held liable. 

Whether on account of the steep gradients 
which necessitate a great development of 
steam power or from other causes, the fires 
along the line, originating in sparks from 
the locomotives, have been very numerons. 
Prom a list supplied by the Chief Mana- 
ger of Railways it appears that no less than 
foi ty five fires took place along the Railway 
line in the years 1883, 1884, 1885. It is 
true that several of the Railway officials 
have declared before the Magistrate, that 
the spark arrestors- in use on the Colonial 
loQâmotives do not allow any sparks to 
esc(^)e, but if their evidence was coriïect, how 
could so many fires have taken place in so 
short a time, 

I hold that the fault here, lies in the uae 
by the Railway Depaitment of engines 
which under certain circumstances, especially 
during periods of drought, are a serious 
cause of danger to the property of others. 
If it is 80, the Railway Department cannot 
avoid liability by showing that it has done 
all that could possibly be done to prevent 
its engines from emitting sparks and des- 
troying property. The case cited in Sirey 
V. 1871 Part I p. 9. is not in point. In that case 
a person was injured by the explosion of a 
boil^. As boilers, if properly constructed 
and worked, are not an appreciable canse 
of danger to others, it was held, and very 
justly so, that in order that the owner of 
the boiler should be held liable, some fault 
other than the mere fact of working the boiler 
should be proved. But here, the use by 
the Railway Department of its engines has 
given rise to so many accidents that a real 
risk to public property by the fact of run - 
ing locomotives on the Railway line must 
be considered as fully proved. The law in 
France will be found clearly stated in a 
judgment of the Court of Bordeaux (S. V. 
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1860.2.42) on a claim against a Railway 
Company for damages caused by sparks 
from an engine. 

The Court expresses itself as follows : 
*' Attendu, en droit, que quelque utiles que 
*' soient les chemins de fer, les compagnies 
** qui les exploitent sont comme toutes les 
compagnies industrielles soumises à la loi 
commune, et tenues d'après l'Article 1382 
" Cod. Nap. de réparer le dommage qu'elles 
'* occasionnenf, qu'elles n'ignorent pas le 
*^ danger qu'elles font courir aux propriétés 
*' contiguës, que c'est à elles, sous peine 
'* d'être en faute, de prendre les précautions 
" nécessaires pour le prévenir, que si les 
** mesures tracées par l'administration n'y 
" suffisent pas, elles devraient en prendre 
" de plus amples et de plus efficaces, qu'enfin 
'' la science fut elle, quant à présent, impuis- 
'^ santé, les compagnies n'en seraient pas 
** moins obligées d'indemniser les proprié- 
** taires incendies, car le dommage nécessaire 
^* occasionné par une industrie doit être à 
" la charge de cette industrie, et l'état n'a 
** ni concédé ni pu concéder aux com- 
** pagaies de chemins de fer le droit d'in- 
" cendier, sans indemnité, les propriétés 
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The learned counsel for the appellant, has 
argued that whatever may be weight of the 
decisions of the Courts in France with 
reference to the interpretation to be given 
to Article 1382 of the Civil Code, the 
Supreme Court ought to be guided by the 
judgment of the Courtof Exchequer Chamber 
in the case of Vaughan v. TafiE Vale Railway 
Company, in which it was ruled, that the 
Railway clauses Act 8 Vict. C. 20 S. 86 
having made it lawful for a Railway Com- 
pany to run engines on a Railway line, the 
defendants were not responsible for an 
accidental fire caused by a spark from an 

engine, no negligence having been proved 
against them. 

With reference to that judgment, it must 
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be observed that there, is among the 
English Judges, on the question of liability 
of Railway Companies under the circum* 
stances above stated, a remarkable diversity 
of opinion ; but assuming that the judgment 
given by the Exchequer Chamber in the case 
of Vaughan which is based upon the section 
of the Railway Act which expressly authorises 
the use of locomotives, lays down the law 
as it should be applied in England at the 
present time, that judgment is not binding 
on this Court, which has to interpret the Civil 
Code, the provisions of which, on this parti- 
cular question, are still in force amongst us. 

It was remarked by the learned counsel 
for the Respondents that Ordinance 8 of 1864 
which was passed to regulate and protect 
the traffic on the Government Railways 
and which is chiefly based on the Rail- 
way clauses act of 1845 '' above referred 
to, does not contain any special clause 

authorising in express terms the Colonial 
Railway Department to run engines on the 
line. But as some passages of the same 
Ordinance clearly show that the use of 
locomotives on the Railway line was con-' 
templated, I do not think that it makes 
much difference if the power to use loco* 
motives was express or implied. 

If we turn to Ordinances 8 of 1864 and 
U of i862, a perusal of these Ordinances 
shows, that, when it was resolved that the 
Government should establish a Railway-^ 
and it has been dicided in the case of Lecoultre 
V. Colonial Government, that so far as the 
working of the Colonial Railwpiy was con- 
cerned, tho Government of Mauritius must 
be assimilated to a Railway Company, the 

legislature of the Colony gave its assistance 
to the Colonial Government, by enacting 
provisions for enabling the Railway Depart- 
ment to acquire land and for regulating 
and protecting the traffic on the Governmetit 
Railways, but, ib went no further, and I 
cannot hold that any departure from the 
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laws of the Colony in favour of the Railway 
Department was intended by the Colonial 
Legislature ; and using the words of Baron 
Bromwell in tlie case of Vauglian y. Taff 
Vale Railway Company, I do not think it 
was ever intended *^ that the appellant would 
" have the power to run engines over their 
*^ line and burn their neighbour's property 
" without paying for it/' 



SUPREME COURT 

COLIN,— Plaintiff, 
and 

THE GENERAL BOARD OF HEALTH— 

Defendants. 

Before 

His Honor A.Murb, — 1st. Puisne Judge 
HisHonorF.C.WiLLiAfiîS;—2nd.Puisne Judge 

and 

His Honor J.ftouiLLARD^ — 3rd. Puisne Judge. 

L. Chastellieb,- Counsel for Plaintiff, 
G. RiTTEB,— Attorney for the same. 

£[on. J.RoxjiLLABD, — Counsel for defendants, 
Julius Guibert,— Attorney for tlie same. 

Short smnmary of the cc^e and decision* 

Smallpox having broken out in a camp 
on the Estate of Plaintiff, the camp and 
the persons living in it, and 72 acres 
of land adjoining the said camp, were 
placed in quarantine by the defendants who^ 
moreover, stopped a canal the waters of 
which were used for irrigation purposes. 

Held^ by the majority of Judges : 

lo. That the temporary appropriation of 
the 72 acres of land was not one of those 
measures which the Sanitary authorities 

- * Tide Record 24,024 and deoision on preliminary 
points in the case p. 40. 



could have taken without ioterferiog with 
private rights. 

2o. That if the terms of a Statute are not 
imperative but permissive^ the fair inference 
is (hat the legislature intended that the 
discretion, as to the use of the general powers 
thereby conferred, should be exercised in 
strict conformity with private rights. 

So. That Ordinance 8 of 1874 does not 
expressly authorise defendants to do acts 
which would restrict the use of his property 
by a private person. 

4o. That whatever may be the interpre- 
tation given to the clause of Ordinanoe 8 
of 1874^ whicb empowers The General 
Board of Health to take measures for pre- 
venting the spread of contagious diseases, 
it cannot be supposed that in defiance of 
the recognized principles of our Law, the 
legislature should have authorized the 
appropriation of land on a large scale not 
on the plea of actual infection, but for the 
purpose of facilitating the action of the 
officers of the General Board. 

One of the Judges, (Mr. Justice Williams) 
considered. 

lo. That there had been in this case a 
gross violation of private rights perpetrated 
by the defendants, to the very great prejudice 
of the plaintiff. 

2o. That the best thing to be done to 
avoid the spreading of a contagious and 
dangerous disease as SmaIl«pox, would 
be, perhaps, to amend the Ordinance so as 
to give express and ample powers to the 
Board to take such action as it took in the 
present case, subject to a right of compen- 
sation to the proprietor of a quarantined 
Estate. 

Plaintiff was allowed Bs. 4,000, as da- 
mages, with costs. 
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SVPREBIE COURT 



JuEiSDiCTiON — Bench — Distbict Court — 

OfPBNCB not within JUEISDICTION — CasB 

DISMISSED — Certiorari — Offence disclosed 

HIGHER THAN OFFENCE CHARGED— SeCT. 5 OF 

Ordinance 11 op 1869. 

The Information charged accused with, em* 
hezzlement a^ a aervarht, an o fence cognizable 
by a Bench of Magistrates, and the evidence 
established that the embezzlement, if any^ 
had been committed by accused in his 
capax^ity of public accountant etc., an offence 
not within the jurisdiction of the Bench, 

The Bench refused te further entertain the 
case and on a Writ of Certiorari on behalf 
of the Crown, the Court decided : 

That a Magistrate or Bench of Magistrates 
cannot be called tipon to proceed with a 
Criminal trial when the evidence heard 
before tJiem discloses a higher offence than 
the one charged in the Information, and 
when the higer offence is one as to which 
the Magistrate or Bench possesses no juris» 
diction. 

But that this judgment in no sense interferes 
with the eot^rcise of the Procureur OeneraPs 
discretionary powers under Section 5 of 
Ordinance 11 of 1869^ in extending in 
certain specified cases the jurisdiction of 
Magistrates, or to his right to decide upon 
the nature of a charge laid before any Ootlrt, 

so long as that Court possesses jurisdiction 
to deal with it. 



Before 



THE HONORABLE 
THE PROCUREUR GENE RAL,— Plaintiff. 

and 

THE BENCH OP MAGISTRATES 
AND ARM AND, --Defendant 



His Honor Sir E. J. LeclIziOj Kt.,— 

Chief Judge. 

HÎB Honor P. C. Williams,— Puisne Judge. 

and 

His Honor J. Rouillakd^ — Puisne Judge. 

The Hon. Louis Rouillard, Substitute Pro- 
cureur General,— Appears for Plaintiff. 



Record No. 24,526. 



17th. August 1888. 



The question arising in this case is simply 
whether a Magistrate or a bench of M agis* 
trates can be called upon to proceed with a 
criminal trial when evidence heard before 
them discloses a higher offence than the one 
charged in the information, and when the 
higher offence is one as to which the Magis- 
trate or Beach possesses no jurisdiction. 

The defendant, the subject of the present 
proceedings, was charged before a District 
Magistrate with embezzlement committed by 
him as aservant, an offence in which the 
Magistrate has no jurisdiction unless it is 
specially given to him by the Procureur Ge- 
neral under S. 5 of Ordinance No. 11 of 1869. 
This power was duly given, but the Magis* 
trate exercising his discretion under Article 

2 of Ordinance No. 3 of 1883, procured a 
reference of the charge to the Bench of three 
Magistrates established by that Ordinance. 
This Bench proceeded to Armand's trial 
under the information as laid under Article 
333 part 2 of the Penal Code, but the evidence 
when placed before them disclosed in their 
judgment an offence under Article 122 of the 
Code, an offence as to which no special 
permission of the Procureur General can 
give a Magistrate or a Bench of Magistrates 
jurisdiction. Upon the evidence disclosing 
the fact that the offence was in the nature, 
not of such an embezzlement as they pos- 
sessed jurisdiction to try, but one of 
such a nature that they possessed no 
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juristiction to try it, the Bench of Ma- 
gistrates declined to proceed with the 

trial. The Writ was applied for upon the 
ground that they possessed jurisdiction, 
even although the evidence disclosed a graver 
offence than the information set forth, in 
as much as their appreciation of the offence 
should have been absolutely based upon 
and limited to the charge contained in 
'the wording of the information. 

A case relied on by the learned Procureur 
General in suppport of this view was that 
of in re Thompson— L.R. New Series Vol : 30 

p. 19. But we cannot think that this case sup- 
ports his contention very strongly, seeing 
that the Court was divided in opinion upon 

thëparticular issue which is before us to-day ; 
half the judges holding that, where the 
evidence in a criminal case before Justices 
of the Peace amounts to an offence not 
witbiu their jurisdiction to determine they 
should either dismiss it or commit the 
person charged for trial by ajuiy, while 
the other half of the Court, although be- 
lieving that a person charged upon a major 
offence triable by the Justices might be 
convicted of a minor offence included within 
the scope of the major charge, did not appear, 
nevertheless^ to extend this opinion to a 
case where the offience disclosed, other than 
the offence charged, amounts to a felony. 
Here, so to speak, we are in presence of a 
major felony, not within the jarisdiction, 
disclosed, where a minor felony, within the 
jurisdiction, is charged, and we hare found 
no authority directly justifying a Court of 
inferior jurisdiction in proceeding with a 
trial under such circumstances. On the 
contrary, the doctrine of the learned Pro- 
cureur General as to the limit which the 
wording of the information p'aces upon a 
Magistrate's appreciation of the offence in 

such a case, commends itself less to our 
judgment than does the reasoning of Dalloz 
upon the subject — Dalloz '^ Compétence 



criminelle " 505 p. 403 says : " Le juge 
^^ correctionnel est-il lié par la qualification 
^^ donnée aux faits par la juridiction qui a 
^^ renvoyé l'affaire devant lui, ou par la dta- 
'' tion ? La négative est aujourd'hui Ineii 
'^ constante dans la doctrine des aotenrs et 
" dans la jurisprudence. On considère, 
" en effet, que les renvois ou citations ea 
" Police correctio Quelle ne sont qu^indicaiîfi 
'' et non attributifs de juridiction, et que, 
'^ par suite, le tribunal a toujours le droit 
^^ d'examiner, diaprés la nature des faits, 

*' s*ilest ou non compétent/' 

Further on, iu the same Volume and at 
the same page, under No. 506, Dalloz adds : 
^* Conformément à cette doctrine, il a été 
^' jugé que le tribunal correctionnel peut se 
'' déclarer incompétent même après le renvoi 
^' a lui fait par la Chambre d'accusation, 
'^ s'il lui paraît résulter de l'instruction que 

" le fait incriminé constitue un crime/' 

In conformity with this opinion, we have 
decided to discharge the Writ solely upon 
the point of the Magistrate's jurisdiction, 
which we think that they rightly considered 
was ousted in the light of the evidence 
before them. But with reference to another 
point in the learned Procureur General's 
argument, it is clearly to be understood that 
our judgment in no sense interferes with 
the exercise of the Procureur General's 
discretionary powers under S. 5 of Ordinance 
No. 11 of 1869 in extending, in certain 
specified cases, the jurisdiction of Magistrates, 
or to his right to decide upon the nature 
of a charge laid before any Court, so 
long as that Court possesses jurisdictioo 
to deal with it. 

In addition to the reasons above given for 
discharging the Writ, we are influenced by 
the consideration that, if Magistrates are to 
assume the jurisdiction contended for by 
the Crown in this case, the result may be, 
in practice, largely to deprive offenders in 
this Colony of the privilege of trial by Jury 
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conferred upon them by our Ordinance 
No. 10 of 1^50. So long as this institution 

of trial by jury, so highly prized in the 
mother country, is maintaineâ here, we think 
that we should regard with jealousy any 
threatened infringements upon the privileges 
which it confers upon the inhabitants of 
this Colony, and that the Court should look 
with disfavour upon a minimising of offences 
when it has, as its result, to deprive offenders 
who desire to go before a juiy of their peers, 
of what is beyond doubt their constitutional 
right to do so. 

The Writ is discharged. 



SPPBEME COPBT 

The aeciised was charged with forgery and 
with aiding and abetting a forgery committed 
by the counterfeiting of certain signatures 
in Urdu and Chinese characters attached 
to several accepted accounts. 

(a) The evidence showed, except with reyard 
to two accounts, that the signatures in 
Urdu represented names of persons who did 
not exist, and thnt t the Chinese signatures 
were formed merely by shams and appear- 
ances of Chinese characters, 

{b) The Presiding Judge directed the jury to 
ojcquit as to the charges relating to the 
alleged Chinese signatures, 

{«) He told them that if they considered th t 
a person heard as a witness in connection 
with the above two counts in (a) was the 
persou whose signature had really been for- 
gedfthey should convictupo7i these two counts, 

(d) With regard to the signatures in Urdu 
of fictitious individuals, he told them that 
they might likewise return a verdict of 
guilty, but that he would reserve that I'lst 
point for the consideration of the whole Court. 

[e) He directed on acquittal with regard to the 
signatures in alleged Chinese characters. 

The jwry found accused guilty on '^aW the 
counts of the Information. 



The case having been argued before the full 
Bench, it was urged on behalf of accused : 

lo. That the verdict ivas bad as to the signa- 
tures in Urdu in (a) ; that the forgery 
should have been described as having taken 
place by the use of fictitious names. 

2o. That is was equally bad with regard to 
forgery of the name of the individual 
heard as a witness, in as much as the jury, 
acting under a wrong direction, had perhaps 
convicted, though not believing that the 
signature was that of the witness, 

3o. That the vet diet was radically bad with 
regard to the alleged Chinese signatures. 

By the Court : 

> % 

u 

lo. The verdict with regard to the alleged 
Chinese signatures is bad. 

2o. With regard to Hie signatures in Urdu of 
fictitiovs individuals, the verdict is equally 
bad, as the introduction of the words 
" ou l'emploi d'un nom supposé'^ in Art. 
108 of our Penal Code, clearly shows that 
a distinction is to be made between forgeries 
by the counterfeiting of genuine signatures, 
and forgeries by the use of a fictitious name 
'^and there was here no counterfeiting 
of any genuine signature established. 

So. With regard to the counterfeiting ef the 
signature of the person heard a^ a witness, 
a^ the point had not been clearly reserved 
the Court would not have considered it, 
had not all the parties dealt with it as if 
it had been reserved by implication, 

4o. That there the verdict harmonises with 
the charge, that the presumption was 
that the jury believed that it was the 
signature of that witness which accused had 
forged, and the possibility of theiir ■ having 
believed that it wa^ the name of cm imaginr 
ary being that had been employed could 
not be sustained by the Court. 

Accused referred back to Court to be dealt with 
under the verdict relating to the counter-^ 
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feiting ofihs signature of the witness heard. 
Verdict relating to other counts, quashed, 

Ik Ke 
HOSSEN JAFPAB. 

Before 

His Honor Sir E. J. Leclézio Kt., — 

Chief Judge. 

The Hon. A. Murb, — Puisne Judge. 

and 

His Honor J. Rouillard, — Puisne Judge. 

The Hon. Louis Rouillabi), Substitute 
Procureur General^ — Crown Prosecutor. 

Messrsk Newton and Galea,— Counsel for 

accused. 



Reoord No. 4. 



21st. August 1888. 



This is an information under which the 
accused is charged under nine counts either 
with forgery of the signatures of certain 
named persons or with aiding and abetting 
certain forgeries, by falsely attesting 
that he (the accused) had witnessed the 
signing of the accepted accounts mentioned 
in the information by the persons named 
in each count 

The substitution of a name that is false 
or the suppression or a1 beration of a name 
or thing that is true is the fundamental 
element of the crime of forgery. But when 
a Penal Code details all the crimes, for 
which the well being of society requires 
criminals to be punished, that of forgery is 
limited to certain given and prescribed cases. 
Our Code, after dealing in Articles 106 and 
107 with the crime of forgery by Public 
Functionaries, proceeds in Article 108 to 
deal with that crime when committed by 
other persons, and it is enacted inter alia 
that ^' any other person who shall commit 
" a forgery in a Commercial or Bank Writing, 
'^ whether by counterfeiting or altering any 



ie 
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" writing, date, or signature or by the use 
^^ of a fictitious name ''— shall be punished 
in a certain way. As the present question 
turns upon the scope and interpretation of 

the french version of the above words, it 
may be well to quote them " soit par contre- 
façon, ou altération d'écritures, dates, ou 
signatures, ou Temploi d^un nom supposé.^' 
As our Criminal Procedure Ordinance 

requires that the gist of every crime shall be 
clearly and succinctly stated in the infor- 
mation, and as the charges made against the 
accused in the present information are 
counterfeiting the signatures of certain 
persons, or aiding and abetting some 
unknown person in counterfeiting the signa- 
tures of these individuals, it clearly follows 
that the person who framed this information 
meant that the charges should fall under 
the first branch of the clause above quoted. 

But it turned out on the proof that, except 
in reference to the second and fifth of the 
charges, the whole forged names of the 
persons were purely imaginary or fictitious, 
that the signatures represented persons, who 
did not exist and who could not be produced 
at the trial to prove the forgery of their 
signatures. Nay, it turned out that while 
the signatures which were written in Urdu 
characters, were real names which could be 
read, no fewer than four of the charges 
which purported to be the names of Chinese 
traders contained the mere appearance of 
signatures and that, on the trial, Chinese 
experts affirmed that these signatures were 
not Chinese letters at all, but the curves and 
convolutions of which they consisted were 
the mere shams and appearances of letters. 
As to the gecond and fifth charges, the 
accqsed was charged with counterfeiting the 
signature of one Sayed Hosseii of Rose-Hill 
and a man of that name and residing there 
was adduced to affirm that the alleged 
signature was not his, which he did. But the 
Presiding Judge charged the Jury that if 
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the forgery was intended to apply to that 

maD^ they might convict the prisoner on 
these counts, but if they did not think he 
was the man, then this case resembled the 
others. It is time to notice that our Penal 
Code, which, in general, is a mere transcript 
of the French Penal Code, contain words 
additional to those in the 147 Article of the 
French Code viz : " ou l'emploi d'un nom 
supposé/' 

This being so, the learned Counsel for 
the defence contended that there was here 
no counterfeiting of any signature as charged, 
but the use of a fictitious or imaginary 
name which was not charged. On the 
strength of certain decisions of the Court of 
Cassation in Prance, by which it was long 
ago decided that it is of little consequence 
that the document should be signed by a 
name purely unreal or imaginary, if the 
person to be imposed on believed that it 
emanated from a person really existing, 
the Presiding Judge charged the Jury that 
they might convict the accused of the 
charges before them ; but that he would 
reserve the question of law for the consi- 
deration of the whole Court. In regard to 
the forgeries in supposed Chinese characters, 
he told the Jury that these were not at all 
the counterfeits of any signatures, and 
he directed that the accused should be 
acquitted on the counts. Notwithstanding^ 
the Jury returned a verdict of guilty on 
all these counts. 

The counsel for the defence then moved 
that the questions urged by him should be 
reserved, and the Crown Prosecutor entered 
on record that he would not move for sen- 
tence on the first, fourth, eight and ninth 
counts, i.e. the counts containing the 
supposed Chinese characters. 

Thereupon the Judge framed the follow- 
ing reservations. 

^^ Whether the count charging an accused 
^' with counterfeiting a signature will 



" cover the case in which it appears that 
" the signature is only of a supposed person." 



" Reserves point also whether a verdict 
'* of the Jury which has been given contrary 
" to the ruling of the Judge on counts 8 
'* and 9 can be supported as a whole," 



We heard a very complete and learned 
argument on the mode in which the words 
*^ ou Pemploi d'un nom supposé *' came to 
be added to our Code, and their interpre- 
tation. It was at first doubted whether these 
Vords did not refer to the use of a ficlitiuus 
name in the body of a document, but from 
the history of the decisions of the French 
Courts and from the comments of eminent 
writers, it appears very probable, in conse- 
quence of a continued conflict in France 
between the Courts of Assize and the Court 
of Cassation, the former holding that the 
forgery of an imaginary name did not fall 
under the words of their 147 Article, while 
the latter Court quashed all the judgments, 
that our legislators solved the difliculty 
by adding the general words in question. 
They are so general, that they may apply 
not merely to the forgery of a suppositious 
name, but also to the use of such a word 
in the middle of the writing. 

This interpretation we consider more 
natural and more reasonable, even if the 
ordinary meaning of the words be taken, as 
it were, absolutely, and without reference to 
any historic development of their interpre- 
tation. The result is that the words of the 
information should have been framed with 
reference to the second clause of the 
paragraph, and that the verdict of the Jury 
clearly cannot stand in regard to all the 
counts of the information except the 
second and fifth. 

In regard to these last, there was even a 
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But theinformatîon bears that the forgeries 
of these two counts were those of a man 
called Syed Hossen, of Rose Hill, and the 
record of the witnesses examined at the trial 
shows that one Syed Hossen, of Rose Hill 
was adduced before the Jury. It may bef airly 
presumed that he was po adduced to prove 
that the signature to the accepted account 
narrated in these charges was not his and 
was therefore a forgery of bis name. In 
other words, that his name was counterfeited 
and that therefore the charge fell under the 
first branch of the 108 Article in question,* 
The possibility of the Jury having acted in 

reference to these counts, under the sup- 
position that the case was similar to the 
other counts, that is, that the name of an 
imaginary being had been employed, cannot 
be sustained by the Court. It is to be 
remarked that this alternative is less proba- 
ble than the other. The Jury had evidence 
of a real person, and no imaginary person, 
which fulfilled the ordinary meaning of the 

words in the Court and it is most unlikely 
that thev resorted to a strained and cons- 

trnotive meaning of these so as to. arrive at 
a verdict of guilty". But, in law, it would have 
been incompetent for us to discuss this 
question for it does not appear to have been 
formally reserved. The wording of the fir^t 
reserved point which can only be referred 
to clearly applies to the counts in which 

there is only a fictitious person There 
ought to have been a clear reservation on 
the eflfect of the alternative charge (if we 
are to take that up). But the parties have 
dealt with this question as if it was reserved, 

and as it may be said to be reserved by 
implication it becomes necessary to give our 
decision thereon. The verdict harmonises 
with the charge, and to our mind it is 
impossible in law to get behind and set 



aside that verdict. To set it aside, there must 
be error in the record, of which there is none. 
As Archbold, in his work on Criminal Plead- 
ings, speaking of procedure after verdict, says 
(P. 183 19 Edition). *' This motion can be 
" grounded only on f ome objection arising 
'' on the face of the Record itself, and no 
" defect on the evidence, or irregularity ai 
'^ the trial, can be urged at this stage of 
'' the proceedings." The case is altogether 
different from those in which there is a 
discrepancy between the indictra^nt and the 
verdict, or an ambiguity on the face of the 
verdict. In such cases the verdict cannot 
stand, but in the present case the verdict is 
conformable to the chai ge, and to what took 
place according to the Record, and there is 
no discrepancy, no variance, and no conflict 
between them. The presumption undoub- 
tedly should ba that the Jury believed the 
witness Syed Hossen, and the verdict there- 
fore meets the justice of the case. That 
being so, we think that though the direclioa 
of the Judge might have been partially 
incorrect, there is no ground for holding 
the verdict of the Jury on these counts to be 
bad. It is the commonest event in the 
world in Jury trials that the Presiding Judge 
places alternative and even opposing views 
before a jury, but if the Jury come to a 
verdict, we have never heard that that fact 
justified the holding of the verdict of the 
jury to be null. No authority has been 
quoted to us and a diligent search has failed 
to discover any case in which that has been 
done. If it were cump^ tent, without error 
in the record, to hold the verdict bad on the 
ground of an alternative view in the chargée 
of the Judge, it is unlikely but that many 
such cases would have occurred, and been 

argued in the Courts. But there are none 
such. In fact, all that could be said on 

behalf of the accused on these counts has 
been pleaded to the jury, and they have 
nevertheless seen cause to find a verdict of 
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guilty against him. It is a good conviction 
and one which it would be "ultra virea" of 
the Court to question or disregard. 

We are compelled then to conclude that 
the present verdict on the second and fifth 
charges is sound, and cannot be disturbed. 

We therefore quash the verdict of the 
Jury on all the counts, except the second and 
fifth counts, and we remand the accused to 
the presiding Judge to proceed with the 
case on these two counts. 



SUPREME COURT 

Tabdy arrival of aooDs— Bills op Lading— 
Thbie construction — Liability of Oom- 
PANiBS — Indirect' damages — RiGm to 
RirusB TO take delivery— Measure of da- 
mages—Depreciation on market— Damages 
—Costs. 

Plaintiff shipped goods in France by a rfe- 
signated monthly steamer and they arrived 
in Mauritius by the mail steamer of the 
following month f/nly. 

Plaintiff refwed to take delivery and entered 
the present action in damages. 

By the Court : 

lo. The terms of the bill of lading, which 
shauld be construed with absolute strictness, 
do not exonerate the Defendants from res- 
ponsibility when goods are accepted for me 
vessel and despatched by another and a 
later ship, 

2o, They do not, however, admit of a claim 
for indirect damages for delay or for greater 
damages than would be consequent upon 
the absolute loss .of all the goods, when 
the Company would be liable only for the 
cost price of the articles shipped. 

3a. Though many of the goods wers ordered 
for a special occasion, which hckdpaeaed by 



upon their lancUng, this was not sufficient 
to justify their total abandonment 

4o. The measure of damages for delay should 
not be the profit that might have been made 
upon the goods, if delivered in time, but the 
actual depreciation in the market value 
betweB7i the date at which they should have 
been delivered, accordimg to the contract, and 
thaÂ of their actual arrival. 

Plaintiff allowed 20 o/o as the above average 
depreciation, and half his costs as he had 
been only partially successful, 

LE GLANEUR,— Plaintiff. 

and 

THE MESSAGERIES MARITIMES 
COMPANY,-Defendants. 

Before 

His Honor Sir E. J. Leclbzio Kt.^ — 

Chief Judge. 

His Honor A. Mube^ — ^Puisne Judge. 

and 

His Honor P. C. Willums,— Puisne Judge. 

V. Delafaye,— Counsel for Plaintiff. 
F. Mallet — Attorney for the same. 

L. Chastbllier,— Counsel for Defendants. 
E. DuviviBB,- Attorney for the same. 

Record No. 24,278. 

21 St. August 1888. 

In this case the Plaintiff shipped goods 
by a designated monthly mail steamer, and 
they were carried and delivered by the mail 
steamer of the following month. He claims, 
damages for the delay, and the answer is 
that there is no local precedent for such. a 
claim, and that the terms of the bill of 
lading signed by both parties are adverse to^ 
it. The terms of the bill of lading, in the 
opinion of the Court, should be construed 
with absolute strictness. We do not find in 
so construing them^ that they exonerate the . 
'company frozu responsibility where goods 
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are accepted for one vessel and despatched 
by another and a later ship. But stilly con- 
stming the bill of lading's terms strictly, 
we do not, on the other hand, think that 
they admit of a claim for indirect damages 
for delay, or for greater damages than 

wonld be consequent upon the absolute loss 
of all the goods, in which case, these clauses 
limit the liability of the company to the 
cost price of the articles shipped. The 
plaintiff upon non receipt of the goods by 

the steamer for which they were shigped in 
Paris took the attitude of abandonning the 
goods and taking recourse to law for their 
value. It is contended that the goods should 
not have been absolutely abandoned. It is 

certain that many of them were ordered for 
a special occasion. That occasion had passed 
by upon their delivery, and their value 
totha consignees was consequently much 
depreciated. 

But this is not sufficient, in our view, 
to justify their total abandonment, more 
especially as there is no doubt that they 
arrived here in good condition, though a 
month after they were due, and that they 
are in the same good condition now. The 
important question for the Coui t is as to the 
measure of damages which should be allowed* 
to the Plaintiff for the delay complained of, 
and for which we find that the defendant 
company is liable. Â good deal of evidence 
was led as to the profits which might ha?e 
been made upon these goods had they arrived 
in time for the Christmas and New year's 
sales. Upon this point, we iacline to the 
view taken in an English case (WilBon v. 
Lancashire and Torkshire Railway Company 

L. J. N. S. Common pleas. Vol. 80 p. 232) 
that the measure of damages for delay 
should not be the profit that might have been 
made upon the goods if delivered in time, 
but rather the actual depreciation in the 
market value between the date when they 

should Jiaye been deliyered According to the 1 
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contract and that of their actual arrival 
In that case, Mr. Justice Williams said. 
'^ There are two questions in cases like the 
** present ; the one is, whether, where the 
carrier has been guilty of negligence and 
delay in delivering goods, the consignee is 
" entitled to recover the profits he would 

^^ have made if the goods had been delivered 
'* at the proper time — as to that, we are of 
*' opinion that he is not. The other question 
'^ is whether he is entitled to recover the 
*^ difference between what the value of tiie 
" goods would have been if they had been 

'' delivered at the proper time and what the 

*' value of them was when they actuallj 
" were delivered. Now, we are of opinion 
" that the consignee is entitled to recover 

** that. It seems to me that if it wereoiher- 
*^ wise, iojustice would be done, because, to 
^^ put a familiar case, a tradesman at a 

'^ watering-place orders a quantity of rib- 
'^ bons, which, if there were no delay in the 

" delivery by the carrier, would reach him 
*^ at the beginning of the season; suppose, by 
'^ delay through the negligence of the carrier, 
" thattheribbonsarenotdelivereduntîl after 

'' the season is over, the coosequence would 
^' be, that the time would have passed when 
'^ the tradesman would have a ready market 

*' for them, and the consequence would, 
*^ probably, be an actual loss in their value. 
^^ It seems to me that it would then be unjust 
^' if, in such case, the carrier were not made 
" answerable for such loss." 

Acting upon this view, we have fixed 
twenty per cent as the average reduction in 
market value of the goods now in question 
caused by the month's delay on their arrival 
here ; that is to say, we think that twenty 

per cent represents their depreciated value 
after the Christmas and New year's season 
had passed. Our judgment is consequently 
for the Plaintiff for delivery of the goods 
and for six hundred and fifty six Rupees 
and twenty one cents, as damages find aa 
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th9 plaiQfcijBP has onlj partially succeeded in 
establishing his claim and as he has failed 
npon the point of his right to abandon the 
goods, we think he is only entitled to half 
the taxed costs of the action. 



SUPREME COURT 

Okal EVIDENCE— Commercial paetnbeships— 
Articles 39 and 40 Code db Commerce — 
Weitings — Purchase of moveables — Be- 

GINNINO OP PR OOF IN WRITING— OrAL EVIDENCE 
ADMITTED. 

Plaintiffs ashed leave to prove, 6y oral ecidence, 
that the title and plant of a certain 
newspaper adjudged at a public sale to A, 
had been purchased by A for himself and 
certain other old shareholders of the paper, 
and that their common object was to 
continue to work the paper. 

Defendants objected to parol evidence, because : 

lo. A commercial partnership, in name coU 
lective or anonymous, can be established only 
by a deed» 

2o, A promise or agreement to form a part- 
nership can only be proved by writing. 

Held, by the majority of the Judges : 

lo. That the main object of the plaintifs was 
not to seek to set up a deed of partnership 
vnth all its clauses, but merely to prove that 
certainmoveables a/re the common property of 
Plaintiff and Defendants, as being partners 
of a dissolved society. 

2o. That there was here a beginning of proof 
in writing that the purchase had taken 
place for A and some cfthe old sha/reholders 
and that oral proof was, consequently, 
admissible. 

Rouillard J. contra. 

lOf 2%a agreement yfhkh i9 alleged to have 



taken place between the parties cannot he 
split into two parts, the pwrchase was part 
of a whole scheme, and that scheme was the 
formation of a partnership. 

2o. By Articles 39 and 40 [Code Com :) 
commercial partnerships, in name Collective 
or anonymous, and agreements to form 
such partnerships must be established by 
writings. 

TOUREETTE and ORS,— Plaintiffs. 

and 
DARDANNE and ORS,— Defendants. 

Before 

His Honor A* Mure^— Puisne Judge. 
His Honor F. C. Williams, — Puisne Judge. 

and 
His Honor J, Rouillabd, — Puisne Judge. 

H. Galea, — Counsel for Plaintiff. 
A.deComabmond,— -Attorney for the same. 

W, Newton, — Counsel for Defendants. 
H. Bertin,-^ Attorney for the same. 

Record No. 24348 Bis. 

2] St. August 18%. 

Judgment 

Delivered by Mr. Justice Mure» 

To arrive at the proper conclusion to which 
the Court should come on the question 
whether the Plaintiffs are or are not entitled 
to oral proof^ we must consider the conclu- 
sions of the declaration and the averments 
on which these are founded. The conclusions 
are (first) that the printing Establishment 
and Newspaper the Oeméen together with its * 
sundry debtors, stock, and appurtenances of 
every kind, is the joint property of the Plain- 
tiffs, defendants and co-defendants, as shara» 
holders of the late anonymous Société du 
Cerneen ; (second) that the partnership exist- 
ing actually l>etweeu Miss Boussiron and 



80 



DECISIONS OP THE COURTS OF MAURITIUS 



[1888 



Ahiold Dardannc is null and yoid, and 
(third) that the defendants should give an 
account of their management of the Ceméen, 

It is evident that the leading conclusion 
here is that the Plaintiflb, defendants and 
co-defendants are joint proprietors of the 
Oemeen as shareholders of the former anony- 
mous Société du Cernée ti and that the other 
conclusions are subordinate to the first, and 
to succeed on them it will be necessary for 
the Plaintiffs to obtain a finding in their 
f ayour on the first conclusion. 

In support of the first conclusion, the 
important averment in the declaration will 
be found in the third count thereof, in which 
after narrating in the previous counts the 
existence of the anonymous Society of the 
Ceméen, and its coming to an end on the 
first day of May eighteen hundi*ed and 
eighty two^ its liquidation and the putting 
up the paper for sale and the agreement 
between the old shareholders and Jardin 
that the latter should purchase the Ceméen 
for the account of the late shareholders, it 
is alleged that the paper with its appurte- 
nances were sold by public auction^ and 
awarded to Désiré Jardin for the account of 
the shareholders of the late /S^octe^ecZti Ceméen 

for a certain price. 

< 

It is observable that, hitherto, t\iere is not 
a word in the first conclusion, nor any aver- 
ment in the allegations of the Plaintiffs, 
which has reference to a future partnership, 
or to the conditions on which it is to be 
established. There is an averment as to the 
past partnership, and the purchase of its 
property for the common account, and if 
these averments are sufficiently proved by 
competent evidence, there would be enough 
to entitle the Plaintiffs to succeed in their 
first conclusions* 

It is true that the declaration proceeds to 

aver that instructions were given to Notary 
Ba<Hil to prepare a new deed ot the anony- 
mous Société du Cirnéen and that the deed 



was handed over to Jardin the then Manager 
and Editor of the Ceméen in order that he 
should communicate it to the shareholders who 
would be called on to sign the same so as to 
save time — that he died in September 1886, 
and that the new deed of society was either 
mislaid or lost. But, though these allega- 
tions are made^ not a word is said as to the 
conditions, the duration and the capital of 
the new partnership, and no attempt is made 
to compel any one to enter into that new 
partnership or to set it up as a binding deed 
in any form. It i* true that the defendants, 
in their argument against the right of the 
Plaintiffs to proceed by oral evidence, alleged 
that the basis of the Plaintiff's position was 
an allegation that the new partnership was 
to be formed for the working to the paper, 
and that it was incompetent to prove this 
by parole testimony. 

But nowhere, either in the declaration or 
in the replication lodged in process for the 
Plaintiffs, is there any allegation of the 
terms of the new partnership or the mode in 
which it was to be conducted, of the managers 
who were to be entrusted with the manage- 
ment and, above all, no statementis made of 
the number of shares into which the new 
Anonymous Company was to be divided. 
So far as can be gathered, not one of the 
constituents of the simplest deed of anony- 
mous partnership could be taken from the 
Plaintiff^s averments so as to appear as an 

article or condition of the new deed. 

It is true that in the notice of facts to be 
proved for the Plaintiffs, which has not been 
very happily framed, and which gives a 
colour to the very confident argument of 
the defendants, there is an unfortunate 
frequent use of the words Partnership, deed 
of partnership and renewal of the old 
partnership. As for the latter matter, 
almost in the same sentence it is alleged 
that there were minora who had succeeded 
to the rights q£ deceased partners, but were 
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bj their minoriiy under diiability, and 
tberafore the renewal o£ the old partnerahip 
was a matter of impossibility. TbeiH generally, 
the suj^aition that the Plaintiffs propose 
to pro¥e a partnership, or even a pro- 
xnise of that contract» is a mere outside 
appearance of things, and has really no 
existence. 

There is no doubt that if the Plaintiffs 
proposed to prove the validity of the deed 
of partnership said to have been drawn up 
by Baoul or even to set it up as a promise 
of partnership, they would be met by for- 
inidable difficulties. 

The 89th. and 40th. Articles of the Code 
of Commerce enact that co-partnerships in 

name collective must be established by public 
or private deeds, while Anonymous Partner- 
ships can be constituted only by public deeds 
In oommwiting on these Articles of the 
Code, itappesTBthat some commentators hold 
that a promise or agreement to form a 
partnership can only be proved by similar 
writings. 

There is much souud sense in this view, 
for a promise of Partnership, which con- 
tains air the elements for carrying on a 
business and all the conditions of the 
conventions between the parties, is in truth 
equal to a formal deed of partnership. -This 
state of the law is confirmed by a judgment 
of the Court of Toulouse reported in 
S. V. 1878.2.169 in which two persons had 
purchased a place of business with the 
intention of working it in common, one of 
them managed the business and was pursued 
by the other, who, asserting that there had 
been a promise to form a partnership '^ en 
nom coUectiff'* under conditions verbally 
fixed, asked of the Court to decree that the 
deed of Partnership should be extended 
ynth these conditions inserted theri in, and 
that all the legal formalities should then be 
gone through. This short statement is 
enough to show that the decision is not 
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analogous to the present case bat 10 a 
contrast to it. The Plaintiffs do not seek 
to set up a deed of Partnership with all 

its danses, but merely that certain mov^ 
ables are the common property of Plaintiffs 
and Defendants, as having been partners 
of a disolved society. I am of opinion 
therefore that the case of Toulouse does not 
apply to the present one, and is of no authority 
as regulating the procedure which is to be 

had in it. Indeed, the very report of the 
decision contains within itself proof of the 

distinction whichi wish to draw, for it says : 
'* sans doute on pent concevoir, en droit» 
'' une promesse de société ayant une valeur 
'' juridique en dehors et indépendamment 
** du fait social, comme toute promesse qui 
engage généralement celui qui Pa faite, 
mais si l'engagement qui en résulte doit 
'^ avoir pour effet la réalisation d'une société 
^' légale, il faut reconnaître que la promesse 
'^ de société se confond dans son existence 
** juridique avec la société elle-môme.'' 

• 

But thére remains the question, supposing 
that the Court restricts the present enquiry 
to a case of common property and a mere 
purchase for a possible f ature partnership 
the conditions of which were to be the subject 
of future negotiation, is it competent to 
admit parole evidence to prove these facts 9 

The answer must be that as the value 
of the subject exceeds 150 francs, parole 
proof is in itself incompetent, unless 
there be a ^' commencement de preuve 
part écrit.'' The committee of manage- 
ment of the old company having resolved 
to liquidate and to wind up the concern, 
the sale took place on the thiriy first July 
1882, and was adjudged, as the minutes 
bear, to Désiré Jardin on account of the old 
shareholders. The next day, on the first 
Atigust 1882, an announcement is made in 
the Oernéen v?hich undoubtedly emanated 
from Jardin, and is equivajent to his writ, 
in which he announced the sale and published 
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that it was adjodged to him " pour compte 
^' des aotionnaires qui avaient adhéré au 
*^ renotLveUemeat de l'acte de société." It 
is said that this points to a partnership in 
contemplation being formed. No. doubt of 
it^ but it does not say one word as to the 
conditions of the new Partnership ; the 
capital, the number of shares, the duration 
of contract are all left in darkness, and the 
juridical fact remains that Jardin purchased 
not for himself personally^ but as a share- 
holder of the Old Company, and hoping to 
see a resuscitation of a new one. He was, 
so to speak, a trustee for others, and I do not 
see my way to prevent proof of that f act, 
and the various circumstances which accom- 
panied it, reserving to myself to form a 
decision upon the case when the proof on 
both sides has been led. If we refuse that 
proof, the result will be that Jardin would 
remain sole proprietor of the Gernéen, a 
state of matters, which was never intended 
by himself nor by the other parties in- 
terested in the Ceméen. 

I am therefore of opinion that the notice 
of facts should be allowed and that sub- 
pœnas should issue, in so far as these facts 
refer to the alleged right of common property 
and the other facts having connection with 
that right. But I refuse the proof asked 
for, in so far as the facts sought to be 
proved would establish the constituant 
elements of a new Partnership, and 
whatever would tend in that direction. 

Costs reserved. 



Judgment 

Delivered by Mr. Justice Williams. 

After a careful consideration of the issues 
involved in the application before us in this 
case, I have arrived at similar conclusiops 
to those enunciated by my learned brother 
the Preaiding judge. If the question were 
one as to the nature of a partnership either 
declared or anon/mous, or of the terms 



upon which such a prospective partaerihid 
was to be formed, there is no doubt tiiat 
Articles 89 and 40 of the " Code de Com- 
merce*' would apply, and that we could 
admit none but the evidence afforded b^ 
public or private writings. But what is 
sought to prove here, is, that upon a certoio 
day, a particular property was purchased by 
Jardin, not on his own account, but on the 
behalf of others besides himself, and that, 
in fact, the property of the C&mien is in the 
joint ownership of certain parties who have 
not yet, whether through confidence in the 
management, or through neglect of their 
own interests, entered into a partnership to 
work it. Of this fact, that the purchase of 
the Cemeen, in 1882, by Jardin was in the 
common interest . of himself and others, 
Jardin's own admission in the issue of the 
newspaper of the first August 1882 certainly 
seems to afford the '^ commencement de preuve 
" par écrit " required by Article 1847 of the 
Civil Code ; and so long as oral evidence is 
restricted to that fact, and no question is 
raised (as in the Toulouse case) respecting 
the terms upon which the purchased pro- 
perty was to be. worked in common, I think 
that oral evidence of it is admissible. 



Judgment 

Delivered by Mr. Justioe Bouillaed. 

In order that the true position of the 
parties in the present case should be fully 
understood, it will be necessary to give a 
short summary of the events which have 
preceded this action. 

On the 15th. May 1862, an anonymous 
partnership was formed for the working of 
the newspaper La Cerneen. During the few 
weeks which preceded the date at which the 
partnership was to come to an end, an 
attempt was made to continue thé partner- 
ship betweeu the same shareholders. Àt a 
meeting of the directors of ' the Cemeen 
which took place on the 1st. May ISSS, the 
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late Mr. Jardin stated that a great number 
of the former shareholders had given their 
consent in writing to the scheme. The 
attempt^ however, to prolong the partner- 
sliip or to renew it between the same 
shareholders failed. Twenty years had 
'vv'orked great changes in the position of 
the shareholders. A certain number of 
them had died. Their shares had fallen to 
minors who could not enter into valid 
contracts. It was then resolved, at a meet- 
ing of the directors held in the beginning 
of July 1882, to proceed to the liquidation 
of the partnership according to the mode 
provided for in the deed of agreement. On the 
83 St. July J 882, the Ceméên was put up for 
sale and Mr. Jardin, the highest bidder^ 
purchased it for the sum of 12,000 Rupees. 
On the next day, the following announce- 
ment appeared in the Oerneen. 

" Conformément à l'avis qui a paru dans 
" les journaux depuis un mois, le Gernéen a 
" été mis en vente publique aujourd'hui et 
** adjugé à Mr. D. Jardin pour compte des 
'* actionnaires qui avaient adhéré au renou- 
" vellement de l^acte de société. Il n'y aura 
^* riendechangé dansladirection du Journal.'* 
Although the announcement was not signed 
by Jardin, and he was then only the sub Edi- 
tor of the paper, the defendants who are 
, Jardin's representatives fully accept the state- 
ment as if it emanated from Jardin himself. 

Jardin died in September 1886. Duringthe 
inter/al of upwards of four years which 
elapsed between the purchase of the paper 
and the death of Jardin, he stood before 
the world as the owner of the Cemem. Actions 
were brought against him in his own name. 

There never was any meeting of share- 
holders, past or present, nor of any board of 
control. He found the money himself for 
Working thé business, and there is no indica- 
tion that any one interfered either in the 
management of the Ceméen or disturbed 
Jsrdin in the quiet possession of the concern. 



After Jardin's death, the Ckmem devolved 
on his heirs, who managed the paper in the 
same way as Jardin had done, and it was 
only one year after Jardin's death when a 
deed of partnership was made between some' 
of his heir?, that the plaintiffs, some of whom • 
were original shareholders of the Oeruéén, 
whilst others hold their shares by purchase, 
have raised the present action. 

The plaintifBs ask the Court to declare that 
they are, together with the defendants, 
owners of the Ceméen. They found their 
claim on an agreement which, as they allege, 
was made between the shareholders of the 
late co-partnery and Désiré Jardin now 
deceased, to the effect that when the Ceméen 
would be put up for sale. Jardin would pur^ 
chase it for the account of the shareholders 
of the co-partnery. It must be remarked 
that this allegation of plaintiffs does not 
refer to the scheme to continue the partner- 
ship, as explained by Mr. Jardin at the sitting 
of the 1st. May 1882, but to a distinct 
agreement which is said to have been made 
after the first attempt had failed. 

There is no written record of this alleged 
agreement, and plaintiffs ask leave of the 
Court to prove it by oral evidence. 

The difficulty against which plaintiffs 
have to contend, arises from the special 
provisions of Articles 39 and 40 or the Code 
of Commerce, which enact that commercial 
partnerships ^' en nom collectifi " can only 
be proved by public or private writing, 
whilst in the case of anonymous partnerships 
the proof must be made by a public writing 

(écrit public). As a consequence of the 
principle set forth in the above Articles, it 
is held generally that a promise or agreement 
to form a partaership ^^en nom collectiff" 
or an anonymous partnership can only be 

proved by writing (See Paul Pont. Sociétés 
Vol. 2 page 231). The same doctrine is 
laid down in a decision of the Court of 
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ToTilonae reported in S. V. 1873. 2. 169. 
There *0eems to' be no contrary deciwon. 

J^ i« tnie that sonie of the pnnoi^ laid 
down in the above iadgment ace adwr^lj 
criticiMd by an-i»b]a iawt (Mr. Labbé) bqt 
hi« «OQolanoB ia that, although in aome 
OMW the agreement to Joraa a parfbetahip 
may he proved by oral evidence, the f ailare 
to form the partnewhip can only give riae 
to a claim for damages. This difficulty waa 
«Bit. ly the plaintiib and they tried to obviate 
it in aevetal ways. TOiey urged in the iUvt 
plaoe that the agreement between the partira 
might^ve referrad4o,a "Société Oommar. 
WJe ep participation " the pr»of of which in 
t^ma of Article 49 of the Code of Commerce, 
need not be made by writing. 

'I -do not think that the carrying on of a 
BWwpaper sndt as the Cem4en, can be the 
o»Ô«otof a <' Sedété commerciale en parti- 
c^iâm.» The Gode of Comme.ee, Article 
4% speaks of tiiese partnerships as having 
«ortl»eirobjeat ** aie wplnaienw operations 
« commerciales.» Paul Pont (Sociétés Oom- 
merdales) seetas to me to have clearly 
d^ned the kw 0,1 tius subject. Hee«pr»wg 
himself as follow» : « Q„and lea parties se 
^ sont associées en vue d'one exploitation 
« constituant un commerce fixe et continu, 
1' ^^^^ P" conséquent un ensemble 

d araires et sans limitation, et toutes les 
^^ opérationsqui pourraient se ppésenter,il y a 
« autre chose entreeUee que lapartioipation." 

But, apart from the legal aspect of tiie 
question, when it U considewd that the 
object of the agreement alleged to have been 
made between Jardm and the shareholders 
of the Cemém, was the working of a 
newspaper, how can.it be supposed that the 
parties should have selected a form of 
««ociation in which there is no " raison 
sociale", no social signature" not even a 
<s,Age social" instead of one of the modes 
of commerçai partnership usually adopted 
»n the Ctelony. *^ 
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With reference to the o^ection thiai «i 
agreement to form a.<;ommercial partnetçihv 
othçrwise than "^participation" oaonot 
be proved by oral evidence, the leara«d 
counsel for the plaintiflGs contended that the 
agreement which had taken jUmjc betwe^ 
the plaintiffs and the late Mr. Jardin ww 
twofold. 

In the first phue, thcce hM been an 
agreement to bny the paper and nect^ an 
agreement to work it. Wbfliit the ^tftmod 
ooonsel admitted the difficulties whidiMJae 
with reference to the Utter agremest, he 
orged th«t Articles 89 and 40 of the Cote at 
Commerce did not apply to the fine agn». 
ment oonoemmg .nately the porduMo «f 
the paper. 

In my opinion, the agreement which is 
alleged to have .taken place between the 
parties cannot be split into two parts. 

The purchase of the Cern^ was part of a 
whole scheme and that scheme was the 
formation of a partnership to carry on 
the paper. 

The only written document oain^iiabtiie 
plaintiffs can rely is the annonnoement made 
in the Cemém on the 1st. Aoguat 1882 
that Mi. D. Jardin had pnrdiased the 
Ceméea " pour compte des aotionnaira qui 
« avaient adhéré au renouvellement de Pacte 
" de Société." Taken in connexion with ' 
the notice of facts, in which the plaintiffs 
intimate their intenticm of proving an •\gnc- 
ment that Jardin would pordiase the ChmAm 
for their joint behoo^and that a new partnap- 
ship woald be formed for the working of 
the paper, this announcement has a jdear 
meaning. It indicates that between Jardin 
and several persons not namecl, an agreement • 
for forming a new partnership had been 
come to and" that the Cmuen had -been 
purchased in furtherance of the scheme for 
the account of those with whom the agi«e. 
ment had been included. In order that 
tiiose persons should have any vested right 
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to the Ceméevij thej must prove that they 
vrere yarties to the agreement relative to the 
fosmation of a new partnership. We are 
therefore led to attèia«}mi^ ifato the con- 

ditiona of a proposed partnership, its 
daration, ita oapital, the number of sbare- 
holdersy their liability, the management of 
the paper &e., Ae. Ail this would have to 
be proved by oral evidence and ihere would 
be this particalar f eatiHv to- the oaee^ that 

the party against whom that evidence 
involving so many details would be led, is 
now dead and that it would be praetioally 
impossible to contradiot the statements of 

plaintifib, 

• 

I do not think that it wonldt be competent 
for the plaintiffii to found their claim to 
]>art ownership of the Cemeen on a general 
ag}reement to fotm partnership, leaving ita 
tetma' to be detennined' at a subsequent 
period. Such an agreeiùent would be mean- 
ingless and could not cotif er any right. The 
learned counsel for plaintiffs also suggested 
that the parties might have contemplated 
what he called a *' Commupauté.'^ It is 
however clear that^ if the agreement was 
to buy the i^iip&r in common and to do 
nothing vfdth it, to it would be a civil contract^ 
it could not be proved by vfdtnesses against 
the provisions of Article 1841 of the Civil 
Cod^ On the other hand, if the agreement 
was to work the newspaper in common, 
then it would become a commercial under- 
takings and again Articles 39 and 40 of the 
Code of Commerae would apply. In shOrt^ 
whatever may be the view taken of the 
agreement alleged to have been made between 
the parties, our Law as to the admissibility 
of oral evidence, prevents the plaintiffs 
from ushering in witnesses in proof of their 
contention. 

This ruling disposes at once of nearly all 
the subsidiary questions raised in the notice 
of facts of plaintiffs. The facts which they 
notify tbQ intention of proving, namely: 



the instructioDs given by Jardin' to Mr. 
Notary Baoul, the statements made hj hiaXf 
the alleged '^ pourparlers'' between the heirs 
Jardin and the plaintiffs about the sale of 
the paper, the instmetions* given by theni to 
a Notary, might hate been offerèUt iû- pit>of . 
in Gorroborarion of the agreement betwsexf . 
Jardin and the plaintiffs, but ^s thft main 

agreement is not provable by witnesses in 
the present ciroumstamces, I mast sq[»plyhére 
the* same prineiplesas I did to Idle agi^bment 
above referred to. 

With respect to the '' bordereau '^ signed 
by Mr. de Froberville and setting forth a 
sale of the Cem&en to the late Mr. JaMin, 
as it was not signed by Mr. Jardin, it cannot 
be used as evidence against the represen- 
tative» of the latter; 

Lastly, I do not think that evidence is 
admissible, in the present state of thatttfe; 
with ref erepoe to âne deed of ]Mrtattahip^ 
which, a8^ aUegied by plainlkffs>.^viM psepavtd 
by Mr. Notafji Baoul in pmnaMO of 
instrdùtiûosAfrom Va. Jacdia aid wUeh^ is 
said to have been signed by a certain number 
of the former shareholders of the Céméen. 
That document is not forthcoming, and the 
plaintiffs should have si»tEed\in à more 
precise manner the '' cas fortuit', imprévu et 
'^ résultant d'une force majeure '^ (Article 
1348 C. C.) which resulted in its Ibss or 
disappearance. 
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Appeal vbok Dscxaion or DxermoT CtOubsh- 
Pabtnership — Substitution of bepbssbh- 
TATiVES — Cask stbuoe out— Pbslixinâbt 
objections — * Inteblocutobt judgment — 
Amount at issue— -Finalitt or the intbb- 

* LOOUTOBT OBDEB— BeAL POINT AT ISSUE^ 

Objections ovebbuleb- Costs. 

A Partnership sued a certain peuon. before a 
. District 0&urt,andamoHonhavihghêeni/nade 
for suhsHtiMng A toB, as rvpreêeiMthtùf 
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ih£ said pwrtnerUp, the Oourt refused 
the application and struck out the case 
vnih costs. 

The partnership having appealed, two preli^ 
nUnary objections were taken : 

(a) The Judgment appealed from was an 
interlocutory, not a final judgment. 

(h) The amount at issue i.e. the costs to be 

paid by appellant, was imder £ 20. 

f 
The Court ; with regard to (a.) 

lo. By refusing to non-suit the plaintif, the 
Magistrate had placed him in the impos^ 
sibiUty of moving for a dismissal of the 
ease in order to appeal, 

2o. The order of the Magistrate jto strikeout 
the case has given it a character of finality. 
With regard to (b.) 

The real matter at issue here is not the ques- 
tien of costs which plaintiff has been ordered 
to pay, but the amount claimed from the 
defendant in the principal action itself 

m 

The two objections overruled, the respondent 
condemned to pay costs of the present 
incident, the appeal to be proceeded unth 
on its merits. 

THE ENGRAIS MAURICIEN 

COMPANY,-AppelIant«. 

and 

MAURICE,— Respondent. 

Before 
His Honor Sir E. J. Lbolbzio Kt.,— 

Chief Judge. 

and 

His Honor A. MuRB,-Paisne Judge. 

P. L. CHASTELLTBK,-*Oouiisel for Appellants. 

A. CouN^^—Attorney for the same. 

^^ • 

V. Delapayb,— Counsel for Respondent. 
Qp BoT7i»OTO,— Attorney for the same 
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Record No. 905. 

Both, August 188a 

Judgment 

Delivered by His Honor The Chief Judos. 

This is an appeal from a judgment of the 
District Court of Port Louis in a cage in 
which the sum of Rs. 900 was. claimed by 
the Engrais Mauricien from Mr. Maurioe. 
When the case was called before the District 
Magistrate, the plaintiff moved that the name 
of the manager of the partnership should be 
changed, that instead of Mr. Joly being 
named in the summons to represent the 
partner8hip,it should have been Mr. de Pitray, 
who was the acting Manager. An objection 
was raised before the Magistrate to that 
change in the name of the Manager of the 
partnership and the Magistrate sustained 
that objection. This is the decision given by 
him. '• The Court is of opinion that when a 
" company sues under the name of a person 
"who is not manager it is not properly 
" represented. The plaint is not in a proper 
" shape before the Oourt who cannot sabe- 
" titute one plaintiff to another. Therefore 
" the plaint is struck out with costs. " 

An appeal has been made from the decision 
of the Magistrate refusing the ammdment 
which was proposed at the outset of the case 
when it was called before him. This appeal 
was objected to on two grounds, the first 
ground is that the judgment of the Magis- 
trate is not final, and the second ground is 
that the matter at issue between the parties 
upon the question of appeal now before the 
Court is under £20, or Rs. 200. With regard 
to the first ground, it was stated to us that 
the judgnient of the District Magistrate 
refusing the amendment waa purely and 
simply an interlocutory judgment, and that 
the Court had always held that no appeal 
could he from those interlocutory orders. 

However, it was replied that the interlo- 
ciitory judgment of the Magistrate refusing 

the amendment had become final by the last 
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order given by the Magistrate which was to 
the effect that the case be strack out with 
costs, that the striking of the case^ in fact^ 
placed the plaintiff in the impossibility of 
moving further, or proceeding with the 
hearing of his action on the merits ; becaude 
if he was to replace the same action, even 
with the consent of the other side, on the 
Cause List of the District Court, he would 
find himeelf in exactly the same position, 
because the Magistrate would again refuse 
the amendment which he had prayed for« 
We have not to express an opinion on the 
merits of the appeal itself ; that is to say, 
whether the Magistrate was right or wrong 
in refusing the amendment^ bat we have no 

doubt that the last order given by the 
Magistrate has given a character of finality 
to the interlocutory judgment which was 
pronounced by him. The defendant in the 
case had merely moved that the plaintiff be 
nonsuited. This was refused by the Magis- 
trate, and by refusing that order of nonsuit 

he placed the plaintiff in the impossibility of 
moving for the dismissal of the action in 
order to allow him to appeal, his order was 
that the case should be struck out with costs. 

Now, we consider that such an order, under 
the circumstances, preventing the plaintiff 
from moving further in the matter has 

become a final judgment from which an 

• 

appeal can lie. There are cases in which 
the Court has ruled in the same sense. 
Not very long ago^ in the case of Alexandrine 

y. Chaillet, we decided that an interlocutory 
judgment given by the Magistrate had, by 
the striking out of the case itself from the 
list of his Court, acquired a character of 

finaJity, and that thererore the party who 
felt himself aggrieved, might appeal from 
that judgment. We think that the circums- 
tances of the case, although not exactly the 

game as, those of Alexandrine v.- Chaillet, 
allowed the plaintiff to consider that the 
order of the Court had become final^ to such 



an extent as to prevent him from proceeding 
further and that, therefore, on that account 
he was entitled to appeal from the jadgment 
of the Magistrate. 

With regard to the second point, it was 
stated that the Magistrate not having pro- 
nounced on the merits of the case itself ; 
that is to say, the demand before him of 
Bs. 900, the matter in dispute between the 
parties was below £20 or Bs. 200, because 
the costs to which the parties had. been put 
in this case did not amount to Bs. 200, 
and, therefore, on that account, that we should 
consider the an:ount really in dispute between 
the parties was below the appealable amount. 
We think that this objection is not tenable 
at all, because the real matter at issue 

between the parties in the action brought 
before the Magistrate was not that question 
of costs to which the plaintiff was condemned 
by the Magistrate when he refdsed the 
amendment, but the amount which was 
claimed by the plaintiff from the defendant 
in the principal action itself. 

We, therefore, think that the two objections 
taken to this appeal should be overruled and 
that the appeal should be heard on the merits. 

We think also that the appellant is en- 
titled to the costs of the incident which has 
taken place before the Court. 
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CauTiOBABi — ^Banebbs Books Evidikob Aot— 
Bakes in liquidation— Bank cannot bi 

OALLBD to PBODUOB ALL ITS BOOKS-— AlLMA- 

tion diitsbent fbox ten ohabob had1«* 
Motion refused. 

A complainant before a DUtriet Magistrate 
having moved that all the Books of a Bank 
kept dAiring 12 yewrs should he produced wad 
ha/ving failed in his motion, moved the 
Oowrt for a vyrit of certioraH to have ff^s 
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MagistfiUefs decirion dismissing his com^ 
plaint reviewed, 

JMibyiheO<mt^i 

lo. That the provisions of the Bankers^ BooW 
Bvidenee Act of 1879, apply to BomJcs 
mhiok QMgois^ ùimcenf^ maUmg regniofdy 
tOfioM returns required by law, with 
fmnèêrofu ira/nsaetions taking place daily, 
undnwmroiiarefsrenoestofnahe each day 
ta previous entries in boohs, and not to 
Banker in UqmdaHon. 

So. That, however, (he afpldcation of the 
compiaimmA tiiai tiie Bank should prodMce 
aUthsir hooks in order to enable him to 
hunt up emdenc^ of an alleged misdemeanor 
supposed to have been cenumtted twelve 
yfitui^ ago and to make an ûiquisitorial 
inmstigaiien into the general affairs of ihe 
Bank was wofrecedental and untenable, 

So. That that evidenee, even if procurable, 
would be inadmissible, for it would not 

support the charge as laid, in as much as 
the charge was one of personal interference 
wiiVk the freedom of bidding aJt a judicial 
sale, by means of threats and gifts, and 
that ffie allegation now was that it was a 
third party who had wed the threats and 
made the gifts on behalf of the party chargjBd, 

« 

Motion refiêsed vrUh eoait. 



CBfiCY m I^ANUX,— ÀppeUant. 

and 

FERGUSON AND V. A. ESNOUP, 

JT7NI0B DISTRICT MAGISTRATE OF 

PORT-LOUIS,— Bespondenta. 

• 

Before 

Hi» Honor 1 Ai Mi{|ub»— Puisne Judge. 

aaid 

His Honor John RottillarDi —Puisne Judge. 



Messrs. T. Jollitet and O. Laubbkt, 
Counsel for Appellant. 

PiTCHEN, — Attorney for the some. 

W. NnWTOii,*— Counsjel for Respoodeéto. 
Hon. H. LECfiisio,— Attoruey for the 

Record No. 24,551. 

90th. August 1888. 

This is a motion for a Writ of Certiorari 
uadér which a private prosecutor seeks to 
review the judgment of the District Magis- 
trate of Port Louis dismissing the charge 
brought agiiinst the Kespondent. An appli- 
cation of this nature is generally made in un 
ex-parte fashion and is usually granted if 
some cause is shown by the applicant. 
In the present instance, however, the appli- 
cant voluntarily gave notice to the Respon- 
dents of his motion* and the Respondent 
having appeared, we heard a full argument 
on the merits of the motion, and ss we do 
not thiuk that a perusal of the depositions 
in the lower Court and the proceedings there, 
with a second argument;' can add anything to 
our knowledge of the grounds upon which 
this case will fall to be decided, it may be 
. well to dispose now finally of the matter. 

From the applicant's affidavit which very 
ftdly states the grounds of the appUoatioiii 
it. ai^ears that he reoently charged the 
Res^ndent, the HooeraUe John Aleunder 
ll^isaqgnson, with having on the- ninth of 
April 1876, at that time beingi Manager of 
the Oriental Bank Corporation now in 
liquidation, wilfully, unlawfully and mali- 
ciously, at the time of and before the final 
adjudic ation of a real property viz : WalhaUa, 
Tamarin and Magenta, by threats, promise 
and gift, prevented a person from making an 
outbidding, to wit: did threaten, and did 
next promise, and afterwards give to one 
Elysée de Roquefeuil de Labistour the som 
of Two hundred Rupees during several years, 
in order to prevent the said Labistour from 
making, pending the delays prescribed by 
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Law, an oatbidding on the price for which 

m 

the Estate had been first adjudicated to 
one Lagease. 

Thia charge was founded in the 337th. 
Article of the Penal Code, which makes it a • 
misdemeanor to impede the freedom of 
judicial auctions and which enacts that those 

-whOf by gift or promise, shall prevent any 
person from bidding, shallbe'panished in a 

certain manner. 

It is explained by the Commentators on 

the French Penal Code, from which the 

clause in our Code is borrowed verbatim, 
thftt this éliminai eharge avose outof the 

political troubiee of France, and that the 

sale of the national i»iid confiscated estates 
during tiie BeTohitton haying raised great 
opposition which was manifested either 
by open violence or manœuvres likely to 
produce a failure of the sale, it became 
necessary for the legislation to intervene to 
protect freedom of Judicial sales. It is 
clear that the part of the Article relied 
on in the present charge partakes of the 
nature of . a fraudulent manœuvre to im- 
pede the freedom of sale, and it fdlows 
that the act charged must be personally 
done by the party charged. 

The question discussed before us turned on 
the points,, whether the applicant waa entitled 
to have produced the Books pf the Oriental 
Bank Corporation from 1875 to 1885 viz : 

the Day Book^ the Current Deposit Ledger 
and the Ledger A. to Z. of the discount 
progressive and the monthly Balances of 
Progressive Ledger from 1875 to 1886. 

It is to be noted that the applicant does 
not ask production of documents to prove 
any particular item or items in one or more 
accounts, but the Books of the Bank in a 
complete form for ten years. 

Before dealing with this claim on its proper 
ground of law, it is right to say that we 
Cftunot sustain an argument submitted to the 
District Magistrate and repeated also in our 



Court, that the Bank was priviledged in 
respect of the provisions of the Bankers 
Books Evidence Act of 1879. That Statute 
assumes ttatthe Bank which claims the 
privilege is a going concern, making regularly 
certain returns required by Law, with 
numerous transactions taking place every 
day, and numerous references to make each 
day to previous entries in the Éooks. As 
the books sought to be produced are those 
of a Bank now in liquidation and which has 
virtually ceased to exist as a Bank, tite 
Court cannot sustain the view of^ the Res- 
pondent in this respect and holti that the 
books are exempt from production on the 
ground of privilege under the statute* 

But, none the less, does the pres«n1l da&sa 
of the applicant appear to the Court to be 
extraordinary and unprecedented. . A private 
prosecutor seeks out of his opponent's hands 
and possession, for the express purpose of 
enabling him to hunt up evidence of an 
alleged misdemeanor supposed to have been 
committed twelve yeais ago, the whole of 
his books that he may make an inqpiaitorial 
investigation into the general afifairs of the 
Bank ; for the applicant does not limit bis 
claim in any way. If he had proceeded in 
making the charge on any confident gVMod, 
he would have been able. to allege tlie 
existence in certain accounts of the iteln 
of two hundred Rupees refbrred to in the 
charge, and he might have been entitled 

to trace that payment of a particular sum 
through various hands till it reached the 
party alleged to have been hindered to 
make the outbidding. But this is not even 
asked for, and in lieu of that^ a claim is 
made which, if it were granted, would 
enable the applicant to use the Books for 
many purposes besides this prosecution. It 
is a motion theu which in itself the Court 
cannot admit, and mast hold to be utterly 
unfounded. 

But when the affidavit is further consi- 
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dered, it is quite apparent tliat the charge as 
made is irrelevant, and that the evidence 
sought to he obtained to support it is, there- 
foroi inadmissible. The applicant's case is^ 
that Lahistour received the sum of two 
hundred Rupees for many months from 
Mr. Langlois whom he alleges to he the 
agent of the Respondent, and he argaes 
that he is entitled to get at the evidence 
sought for in order to prove the agency. 
But if that be the state of the facts, the 
evidence would not support the charge as 
laid, which is not one of stimulating and 
facilitating, by providing the means thereof, 
the perpetration of the crime as an ac- 
complice, but contains a direct charge. 
The evidence therefore would be irrelevant. 

The affidavit farther alleges that the 
Magistrate decided against the evidence, but 
an explanation is made showing that our 
previous remark applies to this part also of 
the applicant's case. In appeals under the 
District Court Criminal Ordinance, only 
points- of Law can be taken up by the Court. 
As an appeal is open only to a party con- 
victed, that method of review is not competent 

to the applieant. But as the Magistrate has 
given here a decision upon the facts, we think 
it would not be expedient to proceed on any 
othec grounds than those of Law. 

Further, the affidavit contains no statement 
of the tacts, so that we are unable to form 
any opinion upon them. 

For those reasons, w& have no hesitation 
in refusing the present application with costs. 



SUPREME €OIJBT 



Appial fbox conviction — Infobxation ambi- 
guous^ Deposit — Trust — Abticlk 333 
P. 0. — Information pbbcisi— Violatioh of ] 
trust — Oral ividincs -— Biaanrisa of 
proof in WRiriNO — Hostile witnmb— Coh- , 

TBADICTION OF THE SAME, WHEN — ^No FOB- 
XAL DECLARATION FROM CoURT RBQUIBED. 

A party convicted by a District Court for 
embezzlement of jewelry appealed on the 
following grounds : 

(a.) Ihs Information, and, consequenthf the 
conviction, was bad for ainbiguity and mi- 
certavaty, in as much as the jewelry was 
stated to have been entrusted in virtus of a 
deposit OR trust. 

m 

(6.) The embezzlement, if any, was not of the 
jewelry itself, but of the money, the proceeds 
of the disposal thereof 

(c.) The Magistrate should not have allowed 
the contract of deposit or trust to be 
Gstahlished by oral proof 

(d.) The Magistrate wrongly aUowed one 
of the witnesses for tAe prosecution to be 
contradicted by other witnesses, called to 
that effect by the prosecution, before he 
had declared that thud witness was an 
" hostile " witness. 

By the Court : 
With regard to : 

(a.) It is true thai deposit and trust are two 
different contracts, but there could not be 
any ambiguity here^ in as much as the 
information stated that the ArHcle had 
been entrusted for the purpose of being plea* 
gedfor a sum of Rs. 800, which woe to he 
handed over to complainant. 

With regard to (6.) 

(&.) The Court is satisfied from the evidence 
that the accused was to pledge the jewelry 
and that, in violation of the trusit, he sold 
the same and pocketed the proceeds. 
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Wiïh regard to : 

(c.) J^ere were two letters emanating from 
the acemed rendering likely the facta al- 
leged ; there was, conaeqitently, a beginning 
of proof in vmting^ and the Magistrate 
rightly allotoed the proof to be completed by 
oral evidence. 

With regard to : 

(d.) There is no doubt from the evidence, that 
the witness was hostile to the prosecution ; 
there is nothing in the law or in the practice 
of the Court which requires that the Magis- 
trate should give a formal decisiofi to the 
effect thai the witriess is hostile, before he 
can allow the vntness to be eontradicted. 

Appeal dismissed with costs. 

NARAINAS AMY,— Appellant. 

and 
THE QUEEN/— Respondent. 

Before 

His Honor Sib E. J. LiOLizio» Et.,— 

Chief Judge. 

and 

His Honor John RouiliiABd,— Puisne Judge. 

V. K/Yebn, ^Counsel for the Appellant. 
A. St. GEOBaB,-— Attorney for the same. 

The Hon. L.RouiLLABD, Substitute Procureur 
General, — Appears for the Respondent. 

J. OuiBBBT. Crown Attorney, -^ Attorney 

for the same* 



Record No. 654. 



SOth. August 1888. 



Judgment 

Delivered by His Honor Thb Chibt Jvdob. 

In this case, the appellant was prosecuted 
before the District Court of Plaines Wilhems 
for having embezzled certain jewellery to 
wit: a necklace^ to the prejudice of one 
Coomarasamy ^' which said necklace had 
'' theretofore been delivered to the said Naray- 
^'naaamy merely in pursuance of a deposit 



'' or trust with the condition that the same 
" should be returned or employed for a 
'^ special purpose to wit^ for the purpose of 
*' being gledged fta...*' The Magistrate found 

him guilty and sentenced him to six monAz 

• 

imprisonment. 

An appeal has been lodged against tho 
decision of the Magistrate and several grounds 
have been urged before us. The first ground 
was tbat if the accused was guilty^ he was 

only guilty of an embezzlement of money ; 
and the third ground was that the conviction 
was uncertain, because in the Information 
he was accused of having . embezzled a neck- 
lace which he held in pursuance of a deposit 
or trusty and that a deposit was not the 

same as a trust ; and therefore the informa- 
tion being ambiguous and uncertain^ the 
conviction being in conformity with the 

information could not stand. I propose 
to examine those two grounds at the same 
time^ because there is a great connexity 
between them. 

With regard to the ground that the infor- 
mation was ambiguous^ a good deal of 
argument was laid before the Court. We 
were at first told by the learned Substitute 
Procureur General that deposit and trust 
were exactly the same thing ; that the word 
'' trust ^* was merely an addition to the word 
** deposit *\ but that in reality it meant the 
same thing. We have carefully looked at 
the terms of the Penal Code, and have 
compared the French text with the English 
text, and there is no doubt in our minds— 
and 1 believe it has already been decided 
by the Court in preceding cases; (for instance 
the point is examined in the case of Painter 
—Piston^s Reports 1879 p. 2) that the word 
'' trust ** was the translation of the word 
'' mandat '' in the French text ; deposit and 
trust are therefore two distinct contracts 
the violation of which may constitute different 
grounds of the offence of embezzlement ; an 
embezzlement may be committed by a breach 
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of the contract of deposit or by a breach of 
the contract of trust ; but at the same tioae 
on reading the information we have come 
to the condusion that there could not be 
any ambiguity in tiie miud of the* person 
accused, because the information explains 
the nature of the contract and of the breach, 
as follows : '^ in pursuance of a deposit or 
''trust, with the condition thttirthe sa»e 
<' should be letumed or employed for a 
** si^eciàl pjirpose '' and the purpose is giTeu, 
for the purpose of being pledged by the 
said Narainsamy for the tram of Bs. 800 
which said sum was to be handed over the 
kid Coomanisamy by the said Narainsaoiy. 



Now, it is dear from the words which have 
been added to the printed form of that 
information that they define in a very clear 
and precise manner what was the nature of 
the contract that was entered into between 
the parties, and there can be no doubt at all 
that the contract which is alleged in 
the information is a contract of trust or 
*^ mandat ** and not a contract of deposit or 
dep^t. Thenefore^ we do not think there 
oould have possibly been any ambiguity or 
uncertainty in the information and that the 
Magistrate having convicted the accused in 
the terms of the information, this conviction 
should not be quashed on that ground. 

We must, therefore, set aside the third 
objection. With regard to the first objection, 
which is a second bri^ch, I may say, of the 
argument on the third ground of ap[5eal, it 
is stated that the accused could not be found 
guilty of having embezzled the jewellery 
itself, as charged on the information, but he 
could only have been found guilty of having 
embezzled the money, which he received as 
a consequence of the transaction which took 
place between him and a man named Mardy, 
who figures as a witness in the case. It 
would appear that when Narainsamy had 
got possession of that necklace, which was 
of lAloe Y9iw, being composed of 62 five 



franc pieces in gold and a gold armlet, that 
instead of pledging it, as the ebntract 
between him and Coomarasamy was, in order 
to obtain a certain sum of money to be 
handed over to Coomarasamy, he sold it to 

Mardy. There is a bill of sale which, is in 
the record, and which shows that at a certain 
date, which is mentioned, instead of making 
a pledge of that necklace, he made a bill of 
sale, and t^ere is no reservation at all in 
that bill of sale, although Mardy wiio was 
called as a witness, stated that be undezvtood 
it to be a mere pledge' and that he was 
ready to give back the jewelleiy. if tiie 
money whidi he gave was returned to him, 

and, besides, it would appear that the amount 
for which that necklaoe was sold was a mock 
higher sum than that which Coomarasamy 
had asked the accused to obtain upon the 
pledge of the necklace. It is therefore a 
question of fact more than of law, which had 
then to be decided — It would appear that 
the Magistrate was satisfied that the contract 
between the accused and Coomarasamy was 

that he should pled^^e the jewellery for a 
certain amount, on that he should sell it for 
a much higher amount. There was neither 
necklace nor money handed over by the 
accused to Coomarasamy. After having 
received the money from Maidy, instead of 
going back to where Coomarasamy lived at ' 
Riviàre du Rempart, he concealed himself m 
some distant part of the District of Black 
River, where he was found. We think 
therefore that this objection, witli regard to 
the embezzlement of the money, cannot 
stand in presence of the evidence laid before 
the Magistrate, which is to> the effect that 
the accused violated the contract of trust 
entered into by him, in this sense, that he 
neither returned the necklace entrusted to 
him, nor did he give the money which be 
obtained by means of the sale of the 
necklace. 

There is another point which was argued : 
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It was said that in preseiuse of the denial 
of the contxibct, the Magistrate should 
hare asked for the written proof of the 
contaract. There is no doubt that, during 
a certain timOi the Supreme Court here 
did hold that it was not necessary to 
have a complete proof by writing» or 

eyen a beginning of proof by writing, of 
a contract of deposit or mandate in order 
to proseicate a party for embezzlement, 
but that jurisprudence of the Ooart has 
l)een set aside not yeiy long ago, and it 

is jaow considered that we shoold J^Uow the 
came jurisprudence in regard to those matters 
ap the Courts in France folloi^, that is to say, 
that.bçfQtP a man can be prosecuted for em- 
be^zlemeniif, for breach of a contract of trust 
or idepo»t,ior instance, thore shouldrbe at all 
• eveutf» a beginning of proof* by writing to 
i^Uow th(e Magistrate to go into the oral 
evidence. Now, we have carefully examined 
the record in this case, and we s^e that the 
first thing which the Magistrate did, when 

t;here was a plea of not guilty, that is to. say 
a denial of the contract, was to call for a 
beginniqg of proof by writing. There were 
two letters emanating froip the accused 

wrritt^n by him to the complainant which show 
olepjrly an admission on his part, whicli, 
if not complete in itsel^^ wm oertainly a 
^^commeucQmenjt de preuve par écrit,*' which 
allowed the Magistrate to enter into the 
oral evidence. It was said that theeie letters 
did not emanate from the accused, but wit- 
nesses were called in order tp pirove his 
writing, witnesses who themselves had seen 
him vrith those letters, and who took them 

to jQoomaraaamy. . It wpuld appear ihat the 
l^gistrate believed these witnesses, since 
after having had the beginning Qf proqf by 
writing ' proved and only then, he allowed 
th^ oral evidence in order to complete the 
proof. He does npt state it in so many 
n^ords in his judgment, but it .appears frem 
the.order of ^rpof that exists in ^e Iteçpr^, 



that that must have been his idea, and that 
he acted therefore in conformity with the 
new jurisprudence of the Court in regard to 
these questions of embesalement. 

We thinks therefore, that here there was a 
beginning of proof by writing. When we 
examine the evidenise on .that question we 
think the Magistrate was right. He hi^ 
plenty of evidence to decide that those letters 
emanated &om the accused, and hé was 
therefore perfectly entitled to' aUow oral 
evidence to complete the projof of the contract 
entered into between the parties^ 

Now, certainly, there is conflicting evidence 
in this case, as in many other casei, but we 
have always held that it is for the Ma^trate 
who hoars the evidence, when he heara 
considerable évidence on both^ide^ to dis- 
criminate which.of thetwohefbelieT^a; and 
as in this caae the weight of the eiddance 
appears to be in favAVur of the piaseontion, 
he was perfectly entitled to covMd to the 
conclusion that there had been that sort o£ 
contract which was alleged in theinfoimar 
tion j that is to nusy, .that Coomaraeamy had 
entrusted that jewellery for the purpose of 
being pledged by the aoouaed for a certain 
amount which amoant (waatobe ddfverad 
to him. DIow, if he has acted in violation of 
thai tmst as the Magistrate was eatitled to 
hold in presence of the evidence, we con- 
aid^ that he was guilty of rthe offence k£ 
embezalement. There is alao another point 
to which our attention was called. It is 
this, that incompetent orideneo had been 
admitted. ' Hist, as to the admission of 
oi;al evidence. I have just settled that 
point byjfnlii)g4;h^t.the Magistrate proceeded 
in accordance wth the oxdiQr to be foUowisd 
i^ duch mMtera in conformjty with the new 
jurisprudence of thp Court. The iiecond 
incom^tent evidence saad to have been 
admitted was that pf the plea whiph was 
made by the ac€xis,e4 be^re .the D^t^jci^ 
CoT^i; of Rivière ,dn jReippa^ whiw» thp 
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prosectitioQ was at first began, and where 
after hearing a certain number of witnesses 
the Magistrate declared that he bad no 
jurisdiction. The point is that the plea which 
was taken in the Record^ which appears to 
have been a plea of guilty, whether rightly 
understood by the interpreter or not, the 
Magistrate of Plaines Wilhems was not enti- 
tled to take into consideration, . because it 
was a plea given before an incompetent Court. 

We will not examine the question as to 

whether that was good' evidence or not, 
because it would appear that the Magistrate 
of Plaines Wilhems who at first reserved that 
point, finally rejected that plea and said he 
would not take it into consideration ; so, after 

all, it was not admitted by him as evidence. 

• 

It was stated also that Mardy, who had 
been called by the prosecution, was allowed 
to be contradicted by other witnesses for the 
prosecution, before the Magistrate had de- 
clared him to be an hostile witness. It is a 
well known principle of the law of evidence 
now, that when you call a witness, you are 
not entitled to contradict his evidence except 
in case the witness shall in the opinion of 
the judge prove adverse or hostile ; and in 
this case there is no doubt, I may say, from 
the evidence of that man Mardy, that he 
was hostile to the prosecution. Whether he 
thought that he had an interest in the case 
or not^ nothavinghad the witness before us we 
cannot express any opinion as to his attitude j 
but there* is no doubt from his evidence 
that he was hostile. For instance, upon 
that question of the bill of sale, there was 
a question of date, and some of the wit- 
nesses stated that when the bill of sale 
was shown to them by Mardy, when he 
was living on an Estate in the District 
of Plaines Wilhems, it bore the date of 
the 4th. May, that is the date which is 
alleged in the information, as the date at 
which the ofEen ce took plaee. The bill of 
sale was shown to a Sergeant of Police, a 



man named St. Flour, among other witnesses, 
and that man is very positive, he took a note 

of it, he returned the bill of sale after seeing 
it but he took a note, and he is positive as 
to the date which that bill of sale bore on 

its face, as being the 4th. May. Now, the 
bill of sale which Mardy afterwards pro- 
duced before the Court bore the date of 
the 4th. February. It is true that some of 

the witnesses declared that the bill of sale 
which they had seen from .the very beginning 
bore that date. The Magistrate evidently 
thought that the witnesses of the prosecution 
on that question of date were more trusts 
worthy than the witnesses on the other side, 
and he allowed that evidence to be ushered 
in, and he appears to have adopted the 
theory that the bill of sale at first bore the 
date of the 4th*. May and that in reality the* 

one before the Court was a new bill of sale 
although for the same purpose. Now, can it 
be said that because the Magistrate has 
not stated in so many words ^' I decide that 
" Marday is hostile to the prosecution and 
'^ I therefore allow evidence to be ushered in 
^* in order to contradict him,'* that the 
evidence of the o^her- witnesses ha& become 

incompetent 9 I believe there is nothing in 
the law or in the practice even of this 
Court, which requires that the Court should 
give a formal decision to the effect that the 
witness proves adverse or hostile, and if 
the Court is sstisfied that a witness who is 

called by a party proves hostile to that 
party after having been examined and cross- 
examined, the Court certainly may in its 
discretion allow other witnesses to be called 
in order to contradict that witoess. That 
is what the Magistrate has done in this 
case — he has not used the sacremental words 
that the witness proves hostile, but after 
having heard him and although the other 
side had objected to the hearing of the 
witnesses called to contradict Mardy, he 
overruled that objection and allowed those 
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^tnesses to be heard. We consider that 
that is a sufficient manifestatioa on the part 
of the Magistrate that he considered that 
Mardy was hostile^ although called by the 
prosecution^ and that the evidence of the 
witnesses called to contradict the evidence 
of Mardy had become competent. 

The last objection was with regard to the 
difference between the date alleged in the 
information as tbat of the commission of 
the offence and that figuring in the Bill of 
sale produced by Mardy before the Court. 
I have already said something on that point. 

There is no doubt that the Magistrate here 
preferred to believe the witnesses who stated 

that the date of the bill of sale was the 

4tfa. May^ and that the new bill of sale which 

was produced was antedated by the party 

who produced it. 

Those are the only objections which were 
laid before us, and after having carefully 
examined them^ and haying read the record 
which is before the Court, we think that 
the Magistrate has come to a sound con- 
clusion and that the conviction must be 
maintained. 

The appeal is therefore dismissed with 
costst 



SUPREME COURT 

Chabtbbpabty— Damaobs — ^LoADma or ship 
^Opinion or Suevbyob — Bvidbncb op 

MASTBB— FeBSH WATBB— SaLT WATBE — 

Statute 39 and 40 Vict : C. 80 S. 25— 

LOADINO LiNBS— CasB DISKISSBD. 

FkMtiff claimed damages for an alleged 
breach of a charterparty mads ai Calcutta, 
v/nder which* the plaintiff was io pay a lump 
mmfor the whole ship and the vessel was 
to receive a full and complete cargo of 
grains and salpêtre. 

Plaintif contended that Defendant refused to 
receive on hoard a certain quantity of goods 
VJhich the ship might have safely carried 



over and above the goods already stowed, 
her tackle, provisions etc. and produced a 
Report to that effect signed by a Surveyor 
of Calcutta, 

The defendant pleaded that the ship was 
fully loaded, in conformity with the pro* 
visions of 89 and 40 Vict, Chap, 80, 
Section 25 et alia -— the load Unes being 
three inches and a half under fresh water 
in the river. 

Held by the Court : 

lo. That if a charterer pays a gross sum for 
the whole vessel, the payment is no more 
affected by the quantity actually carried 
than the hire of a housse would be by the 
use or non use made of it. 

m 

2o. That both under the statute 39 and 
40 Vict' Chap. 80, Sect. 25 et alia, 
and under the charterparty, the test 
must be how far the ship shall be loaded 
in salt water. 

So. That the evidence in this case showed 
that the ship actually carried as rn/udi as 
it could safely do. 

4iO. l%at a mere Report of a sv/rvey taken 
'* ante litem motam " which is unsworn to, 

cannot be considered as evidence on a 
disputed question offojci, • 

5o. That if the cha/rterparty requires the 
hirer of the ship to fill the ship, • or load 
her with a full cargo or to her utmost ca^ 

m 

parity, or if any such language is used, ^ he 
will not be obliged to put in, and if he 
offers, the owner or master will not be 
obliged to receive more cargo than she can 
safely carry, although all the space is 
not filled. 

6o. That the opinion of the Master on this 
point is entitled to great weight, and it 
has been held that it is contrôlable only 
by decisive evidence of a mistake on 
his part. 

Case dismissed, with costs. 



pccftiitDiGrs om the qoubts of mxmsTTua 

^BAAEE HASOQN SI0I(3K,~PluBtiff. 

and 

PETERSON,— Defendant. 
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Before 

His Honor Sie E. J. Leclézio Kt.,— 

Chief Jadge. 

and 

His Houor A. Mttrb^ — Puisne Judge. 

G. QuiBBRT,— Counsel for Plaintiflf. 
P. BoBBRT, — Attorney for the same. 

L. CHASTELLi£B,-~CouQ8el f or Defendant. 
B. DuviTiBB^— Attorney for the same. 

Becord No. 24,658. 

6ih. September 1888. 

Judgment 

Delivered by Mr. JusnoB Mure. 

In this action, a claim is made by the 
plaintiff as charterer of the ship British 
Princess for Rs. 1668.50, being various items 
of damage for alleged breach of a charter- 
party made in CaYcuttabetweenthe plaintiff's 
firm there and Mc Ehight Anderson & Co., 
the owner's agents. Under this charter of 
affreightment, the agreement bet wee a the 
contracting parties was that the plaintiff 
should pay a lump sum for the whole ship 
of Rs. 32^000 and the vessel was bound to 
receive . a full and complete cargo of rice 
and other grains and of saltpetre (but of 
the latter substance not more than 300 tons) 
which cargo the charterer (the plaintiff) 
bound himself to ship not exceeding what 
the vessel could reasonably stow, over and 
above her tackle, apparel, provisions and 
furniture. It was further provided that 
the vessel was to be loaded up to the salt 
water mark, if not full. 

These being the provisions of the charter, 
if a charterer pays a gross sum for the whole 
vesselj it seems to follow that the payment 
is no more affected by the quantity actually 
oarried than the hire of a house would be 



by the use or non use made of it« No doabt 
this makes the actual quantity which the 
ship is to carry of great importance to the 
charterer, for upon that, it may depend 
that the contract will or will not be pro- 
fitable for him. 

Next, we have to notice that this was a 
British ship, the contract was made and was 
fulfilled in different places but both subject 
to the Merchant Shipping Acts. Uni^r 
the Merchant Shipping Amendment aeis 
1876 (89 and 40 Vict. Chap. 80 Sect. 
25&...) every British ship, except certain 
small vesseLai and yachts, must be marked 
on each side with deck lines and with load 
liues, the latter indicating the maarimwm 
load in salt water. By Section 26, the owner 
of every British ship ^' shall mark upon eaoh 
*' of her sides amidships or as near thereto 

'^ as is practicalUe a circular* disc twelve 

'^ inches in diameter with a horizontal line 
*' eighteen inches in length drawn throught 

'^ its centre. The centre of the disk shall 

* 

'^ indicate the maximum load line ia salt 
" water to which the owner intends to load 
'* the ship.^' A freeboard, as it m&j be 
called, is also fixed under the statute ; it is 
the space between the centre of the disc 
and the upper deck line. The Board of trade, 
it appears, is in use to issue to vessels 
certificates of th» Free Board by which it 
was fixed in the case of the British Princess 
at 4 feet 10 inches. 

One of the questions raised between the 
parties was as to the meaning and effect of 
the clauses of the statute and of the charter 
party when a ship is loaded in fresh ^ttter. 
The contention of the defendant was that 
the horizontal line through the disk was a 
fixed point iudependent of the fact that the 
ship is in salt or fresh water. As the ship 
was in the present instance loaded in fresh 
water, and the difference of buoyancy of 
salt water making the British Princess 
sink 8^ inchsis deeper in fresh water than in 
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saltwater, this Contentien becomes impor- 
tant in the present case. Bnt we are of 
opinion that both under the statute and 
under the terms of the charterparty in 
the present instance, the test must be how 
far the ship shall be loaded in salt water 
and that the free space above the water 
must be reckoned by the buoyancy of the 
ship itself in salt water. We have to add 
that the defendant, the captain of the British 
Princess, was of that opinion, when he was 
loading his ship at Calcutta, for his evidence 
was to the effect that the horizontal line in 
the centre of the disk was from 8 to 8^ 
inches below the surface of the fresh water 
at Gardenreach where the ship was loaded. 
In short, the statute distinctly contemplates 
that the centre of the disk is to indicate the 
maximum load line in salt water and the 
convention of the parties was that if not 
full, the vessel was to be loaded down to her 
salt water mark, and we are of opinion that 
this must be estimated by the depth to 
which the vessel sinks in salt water. 

In conformity with the provisions of the 
charter, the ship took nearly 2000 tons of 
grain, chiefly rice, and some saltpetre. The 
plaintiff, the charterer, had a representative 
on board, he appeared contended with the 
manner in which the ship had been loaded 
and, according to the evidence of the Cap- 
tain and Mate of the vessel^ expressed 
himself so to them. But the captain thought 
that he could safely carry something more 
and he took 400 additional bags of oats as 
part of the cargo. We must say that the 
defendant seemed desirous to' fulfil his 
contract to the letter. But this very fact 
seems to have roused the suspicion of the 
charterer who sent a surveyor Mc Kellar 
on board. His report is the foundation of 
the present action. He reported that thv 

centre of the horizontal bar was 4 feet 9| 
inches from the top of the disk bar, that 
the centre of disk is one inch under water 



on the starboard side and at the water^s 
edge on the port side making a mean of 
half an inch below water. He was further 
of opinion that the ship would rise nearly 
an inch when her moorings were cast off 
and taken into the ship, and that it should 
rise at least four inches when in sea water, 
and concluded that she could load three and 
a half inches deeper than she then wa8« 
In other words, according to his calculation 
she could have taken 76^ tons more of cargo 
on board, and in conformity therewith, the 
plaintiff sent that quantity of goods along 
the ship to be taken on board which the 
defendant refused. 

This report is dated 9th. June and the 
loading of the ship had been concluded 
the day previous. 

The defendant immediately employed two 
other surveyors Messrs. Allison and Morron 

to survey the ship and report on the disputed 
question ; they found that she had a mean 

draft of /Î0 feet 7^ inches, that when the 
moorings were taken on board that would 
put the ship down one inch more, that the 
present mean free board was 4 feet 7 inches, 
being 8^ inches more than her salt water 
draft allowed. They were of opinion that 
the ship was quite deep enough, and MorfOii 
says that she had 50 tons more cargo than 
the agreement required her to take. On 
receiving these reports, the ship took in its 
moorings and set sail from Calcutta. On 
reaching Sanger roads on the 12th. June, 
where the ship was anchored in salt water, 
the mate took the draft of the ship and 
found it to be a mean of 20 feet 4| inches. 

After 54 days of passage between Calcutta 
and Port Louis the ship arrived off our 
harbour, and was immediately surveyed on 
behalf of the Charterer by Messrs. Cowin 
and Perrin, surveyors of this place. They 

• 

reported that the mean draft was twenty 
feet, and that the centre of the bar of the 
disk was fire inches out of the water and 
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ihttt. the vaeant apace ia the hold coxUd 
oontain a gxeat many tonB of cargo more. 

The case then came into Court and we 
had a considerable proof laid before ns. 

The defendant was examined bj the plain- 
tiff on his personal answers^ and Mesors. 
Oowin and Perrin were also adduced bj 
him as wita esses. On the other hand, we 
had before us as witnesses for the def encej 
not only the captain, but also Messrs. 

Ellis and Macdonald, surre jors of this place, 
the mate^ carpenter and sailmaker of the 

ship, but also seyeral captains of other 
vessels. The difference of draft of 8 inches 
between Calcutta and Port Louis is explained 
satisfactorily by the defendant and his 
witnesses. According to them, the rise of 
the sUp from riyer to salt water accounts 
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for... 

then the consumption of proyi* 

Bions and water lightened the 

mUp ••# •«» ••• • • • ••« ••• 

while the loss in weight of grain 
and saltpetre from evaporation 
was 2i per cent, equal to 43 tons 
or a rise of ... 



8} inches 
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8^ inches. 



A strong effort was made by the plaintiff 
to destroy the effect of this evidence, or 
rather to minimise the extent to which the 
draft of the ship was lessened by these 
facts. But the Court is clearly of opinion 
that' the defendant has proved satisfactorily 
that the change from fresh to salt water, 
the çsè of stores and the natural evaporation 
of the caigo account for eight inches at 
least of the difference of draft. It was 
oonliended for the plaintiff that there must 
be amiatake in taking the draft of the ship 
at Calcutta. Thia applies to the measure- 
ments of his own surveyor as well as of all 
the other parties who took the draft of the 
ship, for all the measurements taken of the 
draft differ only by half an inch and that 
19 explained by the ripple on the water 



which deceives the ^e. It was farther 
proved that the whole measurement of the 
ship from the keel to the upper deck line 
amounted to twenty five feet two and a 
ha If inches, and, according to Mc Kellan's 
report the mean draft of the ship was 2C 
feet 8 inches, while the distance from the 
centre of the disk to the upper disk line, he 
says, was 4 feet 9| inches or, say, 4 feet 1 
inches, but that would make the side of the 
ship to measure 25 feet 6 inches and he thus 
gives to the ship 8^ inches of space more 

than existed in it. 

« 

But the correctness of this report was not 
sworn to, and the plaintiff has failed by any 
evidence whatever to prove the alleged state 
of matters, which existed at Calcutta ; for 
mere repor ts of surveys taken '< ante litem 
motam '', which are unsworn to, cannot be 
considered as evidence on a disputed question 
of fact. The able counsel for the plaintiff 
was driven to the argument that the Court 
should, in deciding the case, proceed npon 
probabilities. I do not deny that the Court 
may arrive at a conclusion from presumptions 
of fact, but when we have direct and 
opposing testimony from a large body of 
independent witnesses who depose to facts 
which negative these presumptions, it is 
impossible to give any effect to them. The 
witnesses for the defence leave no doubt in 
our mind that the mistake was made by 

the plaintiffs' surveyor in estimating the 
depth of fresh water which was above tiie 
centre of the disk at Calcutta. The Captain 
has been able to swear to the original reports 
of the surveyors on his side, and he and the 
mate and carpenter all swear that the centre 
of the disk was 3^ inches under the water 
and that the actual free board wa^ 4 feet 
6 k inches. In this, we are confirmed by 
other witnesses, who have seen the ship in 
Port Louis harbour and who depose to 
facts confirmatory of the direct evidence 
which we otherwise have. Particularly, the 
evidence of Captain EUis is very clear and 
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lie shows that Mr. Eellar's report is contra- 
dicted by the facts of the case. Even the 
plaintiffs* witn^ses^ Messrs. Oowin and* 
Perrin^are not unf avonrable to the defendant 
and admit there is a difibrence of 2^ inches 
between theirs and Mr. Eellars measure^ 
ments. Tho plaintiff, in short, has really no 
satisf actoxy evidence to sn^^ort the allega- 
tion of a breach of the conventions of the 
charterparty. In conclading this judgment, 
it is important to notice that the knowledge 
and experience of the captain of a vessel 
ought to have great weight in such questions 
in every Court of Justice. For instance, in 
the present case, Mr. Kellar, without any 
experience of the British Princess, reports 
that it would require seveuteen tons of 
cargo to depress the ship one inch, and he 
calculates on that footing the qusntity of 
additional cargo which the ship might take. 
Messrs. Cowinand Perrin on the other hand 
testify that the experience of the captain 
of a ship will tell bim how much cargo may 
be put on board and how many tons it will 
take to depress the ship by one inch. 

In point of fact the British Princess, in 
the experienoe of the captain and crew, was 
depressed by one inch for every twelve tons 
of additional cargo loaded on the ship about 
that part of it where the disk appears. We 
folly concur with and agree in the opinion 
expressed by Parsons in his law of shipping» 
Volume Ist. page 291> where it is stated. 
'* If the charterparty requires the hirer to 
'^ fll the ship, or load her with a full cargo 
'' or to her utmost capacity, or if any such 
'* language is used, he will not be allowed to 
'' put in, and if he offers, the owner or 
'' master will not be bound to receive, more 
'* cargo than she can safely carry, although 
" all the space is not filled. This question 
'< is generally one to be determined by 
" experts on all the facts of the case^and 
'' the opinion of the master on this point is 
^< entitled to great weight, and it has been 



^' held that it is contrôlable only' by deeiiÎTe 
'' evtâenoe of a nûataïke onrUs part.' 
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For the reasons we have already given, Wq 
are of opinion that the defendant has com- 
mitted no mistake, but judged rightly the 
capacity of his vessel, and there being no 
breach of the charterparty proved, ^e 
dismiss this case with costs against tbp 
plaintiff. 



SIJPREHH COURT 

Appeal from decision of District Court-^ 
AncnoKiiR — Bight to sva iv his oWM 

NAXR-— CoXFBKSiLTIOK-^ AUOTIONISS DILI- 

aATRD— Artiolib 625 0. 0. P.— ORmvAVOR 

3 OV 1888 SlOTIOH 10 — ^NO COMPRNSAXIOlt 
BITWXBN PUaOHASBR AKD VRNDOR AT FDBIiIO 

AUCTION— Appeal dibkiss id— Costs. 

An auctioneer siied a foriy hsfo^é a Distriist 
Court for the recovery of the purchase priée 
of a certain stock in trade, and judgment 
having gone agwinsi ihe defendant, the 
latter appealed to tie Supreme OouH, 
on the following grounds : 

(a.) An auctioneer is not entitled to sue for 
the payment of the sale price of the articles 
sold by him^ 

{b.) Admitting that sv^h a right does eaist, 
the proper plaintiff should be the at^tioneer 
who cbcttmlly sold ojid not the auctioneer 

merely entrusted with the sale, 

(c.) That, at all events, the auctioneer should 
sue as agent '^ ad litem " for the owner of 
the goods, and the appellant would then to 
be entitled to set off against such owner 
a liquid and eaigible claim which he had 
against such owner. 

By the Court, with regard to (a and c). 

1 0. The auctioneer has the right to claim in 
his own name the sale price from the pur* 
chasere in order to distribute the same to 
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. the interested fo/rties after having deducted 
iherefrom his eommiadan <md other charges. 

2o. By Ordinance 3 of 1838, Section 10, 
auctioneers must keep ihe proceeds of the 
sale in their own hands for three daysy 
evidently for the purpose of allowing the 
creditors of the vendors to lodge an attach- 
meni. 

So, Such an enactment taken together 
with Article 625 C. 0. P. excludes the idea 
that the purchaser having a claim against 
the vendor can invoice compensation. 

With regard to (i.) 

4o« The auctioneer entrusted with the sale, is 
the auctwmeer answerable to the vendor, not 
the auctioneer whom the first delegates to 
make the sale. The first auctioneer, there- 
fore, properly entered the action in his 
own name. 

Appeal dismissed, with costs. 



SYLVAIN,— Appellant. 

and 

TOURBETTE,— Respondent. 

Before 

His Honor Sir E. J. Lbglezjo Et.,— 

Chief Judge. 

and 

The Hon. A. Mure,— Puisne Judge. 

H; GALâA,— Counsel for Appellant. 
S. PiARBOux,— Attorney for the same. 

A. HuoUBS,— Counsel for Respondent. 
fi. HuTEAUj— Attorney for the same. 

Beeord No. 907. 

6th. September 1888. 

This is an appeal from a judgment of the 
District Court of Moka by which the appellant 
was condemned to pay the Respondent, a 



Sworn Auctioneer, the sum of Rs. 626, being 
the sale price of the stock in trade of 
Fanfan & Co., shopkeepers at Moka, 
awarded to the appellant at a public sale 
which was made by Mr. Robert a Sworn 
Auctioneer whom the Respondent had dele- 
gated to that effect. 

The points taken before the Magistrate 
were lo. that an auctioneer was not entitled 
to sue for the payment of the sale price of 
the articles sold by him, 2o. that admittiag 
such a right to exist, the proper Plaintiff 
should have been Mr. Robert who made the 
sale by auction and not Mr. Tourrette, 
3o. that if Mr. Tourrette had the right to 
sue, he could only bring the action as agent 
'' ad litem" of Fanfan & Co. and that the 

appellant was entitled to set off against 

Fanfan & Co. a liquid and exigible claim 
which he had against them. 

The Magistrate oyerruled these three ob- 
jections and gaye judgment in favour of the 
Respondent. 

The same objections were taken on appeal 
before us and it was strongly contended on 
behalf of the appellant that the result of 
the jurisprudence of the Court of Cassation 
in a case which appears to be in point 
(S. 1861.1.15) would be to create in fayoor 
of the creditors of the auctioneer the right 
of lodging attachments in the hands of the 
purchaser, a consequence which Article 625 
of the Code of Civil Procedure did not con- 
template when it enacted that '^ les Com- 
'* missaires Priseurs et huissiers seront 

" personnellement responsables du prix des 
" adjudications.'* 

The Court of Cassation, in the " arret '* 
referred to, held that it results from the 
terms of Article 626 of the Code of Civil 
Procedure and from the General Rules of 
their institution, that auctioneers and ushers 
are personally responsible for the price 
of the awards made by them and it adds 
'^ que la responsabilité qui pèse sur Tpfficier 
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'' publique et qui fait de lui an débiteur 
** personnel du yendeur ou de ses créanciers 
** et un créancier direct des acquéreurs, 
" écarte Fidée que celui qui achète une partie 
" du mobilier puisse opposer la compensation 
" entre le prix de son acquisition et ce 
*' que pouvait lui devoir antérieurement le 
" vendeur.** 

It is clear that by using the words " créan- 
'^ cier direct des acquéreurs '' the Court of 
Cassation has not meant that the auctioneer 
had become the owner of the claim; such an 
idea would clash with the words which 
precede^ in which it is stated that he has 
become the personal debtor of the vendor 
or of the vendors' creditors* 

The words simply mean that the auctioneer 
has the right to claim the sale price directly 
from the purchaser in order to distribute it 
to the interested parties after having deducted 
therefrom his commission and other charges. 
The question of compensation is also 
examined by an ^^arref of the Court of 
Nancy S. 1872 2. 40. in the case of an usher 
who had made a sale of moveables seized. 
'^ Comme acquéreur d^une partie des meubles 

'^ vendus, C. est devenu le débiteur non pas 

• 

de H. (the seized party) mais de l'Huissier 
chargé de recouvrer le prix de vente et 
^' réputé le dépositaire légal et responsable 
'^ de ce prix| aux termes de l'Article 625 C. 
" Proc, que dès lors l'Article 1240 C. Civil 
'^ ne pourrait recevoir ici son application^ 
'' que dans le système contraire il suflirait au 
'' saississant d'acheter tous les meubles mis 
'< en vente pour écarter tous les autres 
'' ciéanciers du saisi et l'affiranchir^ au 
<' mépris de leurs droits^ de l'obligation de 
'' concourir avec eux à une distribution par 
*' contribution." 

The principle must be the same in matters 
of sale by an auctioneer. In the present case^ 
an attachment was lodged in the hands of 
the auctioneer by a creditor of Fanf an & Co., 
One of our local Ordinances on auctioneers 
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(No. 8 of 1838, Article 10) enacts that 
auctioneers shall keep the proceeds of the 
sale for three days before handing them over 
to the vendor, evidently for the purpose of 
allowing the vendor^a creditors to lodge 
attachments in his hands. Such an enactment 
taken together with Article 625 of the Code 
of Civil Procedure would exclude the idea 
that a purchaser having a claim against Cbe 
vendor could invoke compensation, and we 
have no hesitation in adopting the juris- 
prudence of the French Courts in this matter 
and to hold that the Magistrate was right 
when he overruled the first and third 
objections raised by the appellant. 

This theory is also confirmed by the con- 
sideration that in sales by auction the price 
is payable in ready money or for cash, unless 
arrangements are made with the auctioneer 
previous to the sale ; which implies that after 
the award is made, the delivery of the article 
so awarded and the payment of the price 
shall take place at one and the same moment^ 
a system which entirely excludes the principle 
of compensation between the claim of a 
purchaser and the debt due to him by the 
owner of the goods sold. 

With regard to the second objection, name- 
ly, that the sale was made by auctioneer 
Robert and that, on that account, auctioneer 
Tourrette had no right to sue, we think that 
it cannot be sustained in prôsence of the 
facta of the case. Auctioneer Tourrette had 
been entrusted by Fanf an & Co. with the 
sale, he was the auctioneer responsible 
towards them, but being unable to go to 
Moka on the day appointed for the sale, he 
delegated auctioneer Robert to make the sale* 

This appears to have been known to ttie 
appellant, for in a notice served at his request 
on the Respondent, previous to the entry of 
the action, and in which he tenders to him 
his Commission on the sale price, he calls 
the Respondent the auctioneer in charge of 
the sale. 
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«The Magistoate was, therefore, right in 
holding that fToorrette was eatitled to sue 
the purchaaeT under the cirenmstaucas, and 
we must, therefore, dismiss this appeal 
irith costs. 



SVPIUEHE COURT 

ApPIAL VBOM DSCISION of DlSTfilCT COUBT— 
YXRBAL UAEUC — - OOCUPATION — - EviDBllCE 
OOKVUSBD AND UNSATISFACTOBT — EzAMlllA- 
TIOH ON FXB80NAL ANSW1BB8 — DiBMIBSAL. 

In this case, which is <m appeal from a Dtstrict 
Magistrate's decision, it was urged that : 

(a.) There was confusion in the evidence^ 
which sometimes represented the defendant 
{appellant) as a tenant wider verbal 
lease, and, at other times, as an unlawful 
occupier. 

(6.) No proper case of occupation had b^n 
made out, 

(c.) The Magistrate should not have allowed 
the ^fendant to be examined on his personal 
aiuwers before the plaintif had given up 
that part of the claim grounded on a 
verbal lease. 

By the Court : 

(a.) Confusion of evidence must, at times, 
arise in oases of this nature basedy at the 
outset, upon two different and distinct 
grownds — the MaMer is foreseen in Article 
6 of Ordinance 15 of laSl . 

(6.) The occupation had been vmde out. 

(c) The exa/mination on personal answers, as 
as above, was comment. 

Appeal dismissed, with costs. 



OOMRAS AMY,— Appellant. 

and 
XJRCETTE,— Respondent. 



Before • « 

His Honor Sir E. J. I^bcl^ziOj Kt., — 

Chief Judge. 

and 

His Honor P. 0. Williams,— Puisne Jadge 

W. Newtok, — Counsel for Appellant. 
H. Bbrtin,-^* Attorney for the same. 

F. Mathbws,— 'Counsel for Respondent. 
A. Rohan,— Attorney for the same. 



No. 901. 



1th. September 1888. 



This is an appeal from a jugdment of the 
Senior District Magistrate of Port Louis con- 
demning the appellant to pay to the Beapon- 
dent the som of Rs 860 for the use and occu- 
pation of premises belonging to her during 

six months,from 1st. April to 80th. Septeoiber 
1887. The action was entered against the 
appellant, lo. on the ground - that ho was 
a tenant under a verbal lease, and 2o. in ease 
of denial of the lease^ on the ground of 
occupation of the premises by him giving 
the right to claim an indemnity from hioi. 
When the appellant was examined in the 
Court below on his personal answers, he 
denied the existence of the contract of verbal 
lease, and the counsel for the Respondent 
then informed the Court that he would 
prove the use and occupation as alleged in 
the second part of the Plaint* Witnesses 
were heard, and the Magistrate gave judg- 
ment for the Plaintiff, now Respondent, in 
the amount claimed. 

In the notice of appeal there are several 
grounds, but the argument of the counsel 
for the appellant bore principally upon the 
points, lo. that there was confusion of 
evidence as to the two grounds of action 
and 2o. that there was no proper case of 
occupation made out. Some allasiou was also 
made to the fact that the appellant had 
been e^amiued on ^^ faits et articles '^ in 
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spite i>f the objection of his counsel, before 
the Plainliff had elected to go on the second 
ground of the plaint^ bnt we think that 
the Magistrate was right in allowing the 
Plaintiff to examine the defendant on his 
personal answers in order to try to obtain 
an admission or ^' ayea '' from him of the 
existence of the alleged contract of iease- 
This being denied, and the plaintiff having 
declared that she would proceed on the 
second ground of the action, namely, on the 
alleged use and occupation of her premises 
by the defendant, oral evidence became 
competent, and although some of the wit- 
nesses spoke of the defendant as a tenant 
under a verbal lease, instead of calling him 
an occupier, we do not think that this 
affords sufficient ground for our considering 
the 3 udgment of the Magistrate as bad in law, 
because he clearly stated that he gave judg- 
ment against the defendant as occupier. 
Besides, such confusion should be expected 
in cases of this nature, based upon two 
different grounds of action, and the law 
itself seems to have foreseen it, for we 
read in Article 6 of Ordinance No, 15 of 
1881 ; 

'* In any claim to rent or indemnity for 
the occupation of immoveable property, 
oral evidence shall, when a lease is denied 
and is not completely established by writ- 
ing, be admissible to prove or disprove 
the occupation and the amount or payment 
of the indemnity, and the party suing 
shall be entitled to such indemnity although 
it may result from the oral evidence 
given that the occupation existed under 
a lease.'' 
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The real issue before the Magistrate was 
whether the defendant was in occupation 
of the premises or not. The theory of the 
defendant is that although he lived on the 
premises with his concubine, he was there 
only as a subteuaut of his mother-in-law, 
who is a lodging house keeper, and in whose 
Hfljne the sigu board was, There is however 



ample evidence that the defendant made 
certain admissions as to his liability, for .tiie 
occupation to the owner, and that. he. gave 
receipts, among others, to a subtenant, a 
chineese shop-keeper, in his own namoi as 
if he was the party responsible as principal 
tenant or occupier. The only facts which 
are in favour of the defendant are that since 
October 1887, it would appear that Chellaye, 
his mother-in-law, is the party from whom 
the rent is claimed, and that the sign board 
was in her name since 1886, but the other 
evidence in the case is so strong in favour 
of the Plaintiffs, now Eespondent, that we 
think this is a case in which we should not 
disturb the judgment of the Court below. 

We must, therefore, dismiss the appeal 
with costs. 



SUPREME COURT 

Appeal from decision of Disteict Court 

OoifTRACT OP marriage— RlOHT OF INHERI- 

TANOB— Ordinance 34 OF 1852, Sections 
— Parties not in cause —Ordinance 19 of 
1868, Sections 52, 63, 85, 86 and 108— 
Jurisdiction of Magistrate— Jurisdiction 
of Master — Dismissal of appeal. 

A pretending that he had purchased the rights 
of B {since dead) in a certain plot of lands 
suied the other co-owners, before theMasten's 

Court, for the licitation of the some,. 

Thereupon B^s Widow entered an action before 
a District Court, concluding that she was 
owner of half of the rights of B, the hmd 
having been acquired during the community, 
that the other half belonged to B^s n,spihew^ 
and that A should be ejected from the land. 

Judgment having gone in favour of the widow, 
A appealed, because : 

(a.) Under Section 8 of Ordirujinee 34 of 1862, 
ail actiona arising out of a contract of 
marriage or a right of inheritance a/re not 
v^thin the jurisdiction of the District Cowrts. 
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(6.) The ny>heu), as was stated in Oourt, was 
dead and the Magistrate did not order his 
rspresenialives to be made parties to the suit. 
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SEENAEAIN,— Appellant. 

and 

WIDOW BAMTOHUL AND ORS,- 
Respondents. 



(c.) I'laintif should have entered her action 
hefore the Master, and prayed for the 
nullity of the lieitation, under Sections 52 
and 53 of Ordinance 19 of 1868. 

By the Court : 

With regard to (a). 

The woman claimed here in her own right 
and there was nothing in the action which 
had to do with the interpretation of a 
contract of marriage or a disputed question 
of inheritance. 

With regard to (6.) 

lo. There was no proof of the alleged death. 

2o. The nephew's rights not being put into 
question by the plaint, he, properly, was 
not alcontradictor in the case. 

So. Appellant himself made no motion that 
the alleged heirs of the nephew should be 
wade parties to the suit. 

With regard to (c). 

lo. Sections 52 and 63 of Ordinance 19 of 
J 868, refer to seizures of Estates by Credit 
tors, and not to licitations. 

2o. lender Sections 85 and 86 and section 103, 
it is true, the widow might have moved for 
the nullUy of the Ucitation, had she been 
a party thereto ; but she was not. 

So. The Master, could not do what the Ma- 
gistrate did i.e. declare her right of property 
and eject the present appellant. 

Appeal dismissed with costs. 



Before 
His Honor A. Mure,— Puisne Judge. 

and 
His Honor John Rouillard, —Puisne Judge. 

H. Galea,— Counsel for Appellant. 
PiARRotrz,— 'Attorney for the same. 

Y. JoLLivET, — Counsel for Respondents. 
St. Pern,— Attorney for the same. 



Record No. 909. 



26th. October 1888. 



Judgment 

Delivered by Mr. Justice Mure. 

This is an appeal from a decision of the 
Senior District Magistrate of Port-Louis in 
a case in which the defendant (appellant) 
had begun a licitation before the Master 
with regard to a plot of ground of two acres 
incitent, at Grand River, in the District of 
Port Louis. The respondent, who is the 
Widow of Kamtohul, was not a party to 
that licitation, she was not called before the 
Master, but the various individuals who 
were supposed to be the owners of tho pro- 
perty were called. Eamtohul had acquired 
a one third share of these two acres of land 
under a notarial deed along with two other 
Indians. In that licitation, the appellant 
averred that he was the owner of one third 
of this plot of land, as having purchased it 
from a man named Azime Jhumun, who 
had again, as was alleged, purchased it frpm 
Ramtohul. This alleged transaction took 
place on the 25th. July 1885. Ramtohal 
died on the24th. September 1886. Ramtohul's 
Widow hearing of this licitation, brought 
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an aotion in the District Court of Port Louis 
calling Seenarain^ the appellant^ to that 
actioQ and all the others interested in the 
plot of ground — among others^ she cited 
a man called Ramabotar^ the nephew of 
Bamtohol^ who with his widow^ but for the 
supposed sale, was the owner of the whole 
of this oneihirdof the two acres. The plain t, 
in that action narrated the sale by authentic 
deed to Ramtohul and two other Indians 
of two acres of land, the death of Ramtohul 
and the pretentious of Seenarain— and it 
concluded^ and it is important to consider 

the conclusions of this aotion — that one 
half of the one third belougiug to Ramtohul 

belonged now to the plaintiff and the othe^ 
half to Ramaboiar, and that Seenarain should 
be ejected from the possession of the subject. 

The Magistrate dealt only with the plain- 
tiff's right and gave decree in her favour, 
but has not given any decree in regard to 
the other part of the property. At the 
discussion before us on the appeal several 

preliminary points were argued, and very little 
was said about the merits of this action. 

The first point raised by the appellant's 
counsel was that the District Court was 
incompetent to try this action, in consequence 
of the provisions contained in the 8th, 
section of the Ordinance No. 34 of 1852, the 
District Courts Civil jurisdiction Ordinance, 
which excludes all actions arising out of a 
contract of marriage or a right of inheritance 
from the jurisdiction of the Magistrates. 

In considering this plea, we must take 
into account that the status of this woman 
was not denied ; she had produced her act of 
marriage which showed that she was the 
widow of Ramtohul and her identity was 
admitted. This subject had been acquired 
doling the marriage ar.d as there was no 
contract of marriage batwecn the parties^ 
the marriage must have taken place under 
the system of the community of goods. 
One half of the property therefore, even 



during the marriage, belonged to this woman, 
though her husband remained during the 
marriage the administrator of that property^ 
Upon his death the right emerged to 
her own person^with power to act by herself, 
and when she raised an action in the District 
Court against the other parties to indicate 
her right to one half of the one third of this 
estate she was raising an action to vindicate 
a right of property in her own person, and 
certainly there was nothing in the action 
which at all had to do with the interpretation 
of a contract of marriage or a disputed 
question of inheritance. 

That was the argument of the appellant's 
counsel, that this was a right which arose 
out of the contract of marriage and therefore 
the District Court was incompetent to try 
the case. The Court cannot sustain that 
argument, on the grounds I have just stated. 
This first plea therefore was properly repelled; 
this woman had produced her act of marriage^ 
her identity was not doubted and the 
right which she vindicated was the right of 
property in her own person. 

The next point arose out of the position 
in which the case was placed by Ramabotar, 
the nephew and the heir of Ramtohul. 

The plaint was served upon this person 
personally as shown by the Usher's return. 
He did not appear to defend the action, and 
it is not wonderful that he should not have 
appeared, as the summons did not contest 
any right of his, but rather meant to indicate 
his rights. In the course of the proceedings 
as his absence was noted, a report arose that 
the man was dead and this was mentioned 
in Court by one of the counsel engaged, but 
no step w&s taken in consequence of that 
report, the verification of the death was not 
made and it was not shown that the man was 
dead, and as Ramabotar was not a proper 
contradictor in the case, the case went on, the 
plaintiff restricting her claims to a vindica- 
tion of her own right, and the judge so 
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dealing with the case. Section 61 of the 
District Court Bales distinctly states that a 
suit shall not abate by the death of any 
party although it is a general rule that all 
parties in a case shall be made parties to it. 
But here there was no stay of proc eedings 
asked for, and no suggestion was made that 
the heirs of Ramabotar should be made 
parties to case. As I have said; he was not a 
proper contradictor, and the Magistrate did 
not, deal with his right in deciding the 
matter, he simply determined the rights of 
the plaintiff. In these circumstances, we 
do not think that the proceedings were nulli- 
fied by any thing that took place before the 
Magistrate. 

In the first place, there is no certain proof 
of the death of this man and there was no 
reason for the Magistrate to stop proceedings 
in consequence of anything that took place. 
Next, it was for the appellsnt himself to 

move for a stay of process and for a sug- 
gestion en the Record, if he wished the 
proceedings to be above all doubt ; and not 
haying done so, we think that on appeal that 
supposed defect cannot be pleaded to his 
ad vantage. 

The next point that is raised is of a different 
nature ; it is that the plaintiff should have 
entered her action before the Master, her 
remedy, it is said, being to appeal to the 
Master for a nullity of the proceedings. It 
will be remembered that this woman was 
not a paity to the licitation, she claimed to 
vindicate «her right of property in her own 
perso n and she also asked ejectment againsf^ 
thé defendants. 

The appellant's counsel in this par t of his 
argument referred to the 52th. and 53rd, 
sections of the Judicial sales Ordinance 
No. 19 of 1868. Those two clauses of that 
Ordinance are under the Chapter on the 
seizure of estates by creditors, +hey give 
certain rights to, creditors and to parties 
concerned with regard to irregularities which 



have preceded the Cahier des charges and 
those which have succeeded it, and, then, the 
63rd. section gives a right to any party to 
move for the distribution of the whole or 
any part of the subject which has been 
seized. I must say that I think this part 
of the Judicial sales Ordinance does not! 
apply to the present case at all. 

The case was one of Hcitation, but these 
two sections find a place under the chapter 
on seizures of estates. Under the chapter on 
Licitation, by the 103rd. section, it is pro- j 
vided that any defendant in the licitation 
or any judgment or inscribed creditor may 
have the remedies which are provided under 
the 85th. and 85th. sections of the Judicial 
sales Ordinance, and undoubtedly under the 
85th. section, a demand in nullity of the 
proceedings may be made. But the question 

arises, was that remedy open to the 
party ? It is given to a defendant in a 
licitation, or to a judgment or inscribed 
creditor, and this plaintiff was not in the 
position contemplated by that clause of the 
Ordinance at all ; she was not a defendant or 
creditor in any sense or a party to the licita- 
tion and she therefore could not avail herself 
of that clause of the Judicial sales Ordinance. 
Further, the Master could not have given 
thedecree,which the plaintiff sought to obtain 
from the Magistrate. The Master has no 
jurisdiction to declare a right of property 
or give ejectment. His only right v^ould 
have been to find the proceedings before him 
t3 be null. The Court cannot on these 
grounds sustain th<s third objection. 

The only other matter which I have to 
notice, refers to the merits of the case, on 
which little was said by the appellanVs 
counsel, although, of course, he did not give 
up the appeal on the merits. We have read 
the papers in the case, and the story of the 
sale seems to us to be a very improbable one. 
Bamtohul is alleged to have come into town 
from his place of residence, to have sent for 
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AzimeJhiimuQ from the Bazar, where he was 
working and then to have told him he 
wanted to sell bis property, aod without 
any more, a document was drawn up in a 
back court attached to his office in the 
presence of half a dozen of créoles and Indians. 

That is the story which is given to us ; we 
have no explanatioa of the way in which the 
description of the subject was obtained 
The boundaries of the property are cor- 
rectly given in the deed and it is strange 
that the writer of the deed, was not examined 
as a witness. I will say this, that the whole 
story presents a very implorable and unlikely 
state of affairs, namely, that this man came 
into town quite suddenly and, without any 
négociations, simply notified to Âzime 
Jhuman that he needed money and Azime 
Jliumun paid the money over, and the deed 
was granted. 

That is a story improbable in itself ; bat 
when we come to consider the evidence for 
the defendant it appears utterly incredible. 
The man had been ill for twelve months 
before he died and for three months and a 
half he was never out of his bed or his room, 
and we have that in evidence which convin* 
ced the Magistrate that it was true evidence. 
He unhesitatingly declares that his opinion 
is in favor of the truthfulness of the plaintiff's 
witnesses, and against that of the appellant 

and with that judgement we do not intend 
to interféra. 

We therefore dismiss this appeal with costs. 



SVPRBMH COURT 

Appeal prom Banzbuptct Couet — Composi- 
tion — Tbust — Unconditional AQREiMBNT— 
Account op management — Sueplus — Rights 
of assignors — Appeal dismissed. 

A ^ Co. hamng been adjudged BanJcrupts, a 
compoeUion was entered wto by them and 



their creditors, undfir which the creditors 
were to receive 50 o/o. 

B ^ Oo. bound themselves jointly and separate^ 
ly with A 8f Co. for the said payment and 
in consideration of the security, A SfOo. 
assigned to B Sf Oo. all their joint and 
separate estate, effects und property. 

The adjudication was then set aside. 

Subsequently, a petition was addressed to 
the Bankruptcy Judge by A ^ Co., to call 

upon the managing m^ember of B ^ Oo. 
for an account of the management of the 
estate of A8f Co. 

The Master having rejected the petition, 
A Sf Co. appealed. 

By the Court : 

lo. A §r Co. were only entitled to have proof 
that their debts had been fully paid by 
B Oo., but not to have an account of the 
management of their quondam estate. 

2o. The trust here was not an ordinary trust. 
The assigment was unconditional — B ^ Co. 
were bound to pay the creditofs, ifA^ Co' s 
estate were insufficient. If there "was a 
surplus, that surplus wms ée imhng to 
B 8f Co., not to A ^ Co. 

Appeal dismissed with costs. 



COO VYTHILINQUM^ — Appellant 

and 
N. SOOPRAYKN,— Hespondent. 



Before 

is Honor Sir E. J. Isoirteo Ev.,— 
Chief Judge, 

is Honor P. C. Williams,— Puisne Judge. 

ft 

and 
it Honor J. RouilLard^— Puisne Jnd^. 
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H. Gal£a^— Counsel for Appellant. 
Laurent^—- Attorney for the same. 

G. GuiBERT««»Coansel for Respondent. 
H. Bebtin,— -Attorney for the same. 



Record No. 24,535. 



SUL October 1888. 



Judgment 

Delivered by His Honor The Chief Judge. 

This is an appeal from a decision of the 
Jndge of the Bankruptcy Court upon a 
petition which was addressed to him by 
Cob Yythilingum, in order to obtain from 
N. Souprayen an account of his management 
a« trustee of the estate, in Mauritius, of Coo 
Vythilingum & Co., which had been assigned 
to him as managing partner of the firm 
V. Sooprayen & Co. who had stood as security 
towards the creditors of Coo Vytbilingum 
and Co. for the payment of 50 o/o of the 
claims due to the creditors of the bankrupt 
firm. 

The case arose out of a composition deed 
which was made between the creditors of 
the bankruptcy estate and Coo Vythilingum. 
That composition deed was entered into after 
a deliberation of all the creditors, and it said 
this : It has been agreed that the bankrupts 
consent to pay to their creditors 50 cents in 
a rupee for all the debts in priucipal and 
costs, excepting preferential claims which 
are to be paid in full, and on condition that 

the two orders of adjudication made against 
them be annulled by the Court. They bind 
themselves to pay all privileged claims law- 
fully incurred, immediately on the annulling 
of the above orders of adjudication and to 
pay the 50 per cent in eight equal monthly 
instalments, the first instalment to be paid 
after the annulling by the Cqurt of the order 
of adjudication. V. Sooprayen & Co., bind 
themselves jointly and separately in the pay- 
ment of the 50 per cent and privileged costs 
^d preferential claims above stated ; the 



bankrupts in consideration of the secoriiy 
given by V. Sooprayen & Co. for the payment 
of the above composition hereby asEign to 
the said V. Souprayen à Co. all their joint 
and separate estate, effects and property both 
real and personal situate in Mauritius and 
in India. 

And then the accountant in Bankruptcy 
intervenes in the composition deed and he 
also makes an assignment, as tne property 
had already been vested in him ; he makes an 
assignment to V. Sooprayen & Co., subject 
to the approval of the Court. 

After this composition deed, there was 
an order of the Court by which the deed 
of composition is approved and is to be 
executed according bo its form and tenor 
'^ the order of adjudication in bankruptcy is 
** annulled and all the estate and property 
'^ of the bankrupts both in Mauritius and 
'' in India and all the books papers &a.j are 

'^ thereby vested in Nagapoullé Sooprayen^ 
'^ managing member of the firm Y. Soo- 
prayen & Co. who is hereby appointed 
trustee to carry out the said composition 
with full power to recover and realise the 
'' said estate and property.^' 

Such being the case, sometime after that 
order of the judge in Bankruptcy, a petition 
was made by Coo Vythilingum to that jadge 
in order to have an account of the manage- 
ment by N. Sooprayen of the estate which 
was vested in him as managing member of 
the firm Y. Sooprayen & Co. and as trustee 
of the creditors and of the bankrupts. The 
Judge in Bankruptcy held that that Coo 
Yythilingum was not entitled to obtain such 
accouot. An appeal has been lodged against 
that judgment, and the principal argument of 
the appellant is that the respondent is to be 
treated as an ordinary agent, and that this is 
an ordinary case of trust in which an account 
may be asked for. We have examined with 
great care the composition deed and the 
order of the Judge in Bankruptcy which 
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followed itj and we have come to the con- 
dosion that the assignment which is 
mentioned in that deed and also in the order 

of the Judge in Bankraptcy is quite an 
uncon ditional assignment. We do not see 
in it any element which might lead us to 
consider that what was intended by this deed 
was a conditional assignment^ because we do 
not see any reservation at all made in it nor 
in the order of the Judge in Bankraptcy 
and we cannot consider that the trust which 
is mentioned both in the order and in the 
deed should be interpreted as being what 
is called in England a resulting trusty that is 
to say, giving the right to tilie party who has 
assigned his estate to the trustee to have the 
surplus of the estate after the payment of all 
the debts which were to be paid. The assign- 
ment having been made in consideration of 
the security given in solido and without any 
reservation whatsoever, it is clear that the 
true spirit and intent of this deed was, that 
if the estate of Coo Yjrthilingum was not 
sufficient to pay the debts due to the creditors 
of the bankruptcy, Y. Sooprayen & Co. were 
bound to pay them out of their own moneys, 
and if they were bound to pay in case of 
insufficiency, as a consequence, if there is a 
surplus, that would belong to them. 

We cannot, therefore, consider that this is 
an ordinary case of traat and that the ap- 
pellant can be entitled to any surplus which 
may result from the management of the 
estate by Nagaponlle Sooprayen. 

It was stated in the course of the argument 
here, that that was not the true issue before 
the Judge in Bankruptcy, that it was only by 
the respondent, who was the defendant in 
the Court below, that that issue of the ques- 
tion of the surplus was raised, that it was 
part of the argument of the respondent there, 
and that what was merely intended by the 
appellant was to have an account of the 
management in order to see what had been 
done with the property, and that the bank- 



rupt Goo Vythilingum was entitled to know 
what was done with his property by his 
trustee and to have proof of the payment 
of his creditors. But when we examine the 
procedure in]this case, we think that what was 
really intended was not to obtain proof of 
the payment of the debts of the bankrupt 
by NagapouUé Sooprayen. There can be 
no donbt that Coo Vythilingum is entitled 
to know and to have proof that his 
debts have been fully paid by NagapouUé 
Sooprayen, who acted as the assignee of his 
estate and as his trustee ; but in our opinion 
that was not the issue which was raised 
before the Judge in Bankruptcy. If Coo 
Vythilingum had applied for such a proof as 
that he would certainly have been entitled 
to obtain it. But from the procedure which 
is before us, we do not consider that he 
made an application of that nature. The 
wording of the petition is that he shoqld 
obtain an account with vouchers, that is to 
say, he merely wanted to know whether 
after payment of his debts there was a 
surplus. As we have already stated, we have 
no hesitation f roni the wording of the assign- 
ment here in saying that there was not' a 
resulting trust entitling him to any surplus. 

It was also stated by the learned counsel 
for the appellant that such an issue about 
the surplus could not have been raised and 
should not have been decided by the Judge 
in Bankruptcy, because the real assignees in 
the casé where V. Sooprayen & Co. and they 
were not sufficiently represented before the 
Court ; but we think that that is a mistake 
because NagapouUé Sooprayen is called here 

as a managing member of that firm, and in 
his capacity of managing member he suf* 
ficiently represented the firm, and all the 
issues concerning the rights of the firm itself 
could certainly have been raised and argued 
before the J udge in Bankruptcy. 

. An authority was quoted to us upon which 
^ the Master |;ave his . decipioui UMiely. th^ 
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caflOcof WiloDck8.rûperted lathe Law Journal 
Beport8> YoL 44^ Neiv> Series, page 13, and it 
was stated bf itie OooMel for the appellant 
that that authority was not in point. 

We have read that authority and we think 
that it is quite in point with regard to the 
deed of assignment and its consequences. 
The only difference which we see is, that in 
the. case of Wilcocks, there was an immediate 
release, but we do not find that this difference 
is sufficient to allow us to set aside the 
authority as not bearing exactly on the point 
which is at issue between the parties. That 
difference does not certainly affect the nature 
and extent of the assignment. In the case 
of Wilcocks the assignment was unconditional 
as it is in the present case, and it was 
precisely on the question of the nature of 
the assignment and of its extent, that the 
Judge in Bankruptcy there held that the 
trust was not an ordinary trust, and that 
the party who made sach an assignment 
was not entitled to any surplus, if any 
surplus remained. 

We, therefore, see no grounds here for 
this appeal and we must dismiss it with costs» 



SVPRmiB COURT 

CbBTIOEABI— EXXCUTION Oï ^ruDOHINT TAKEN 
IN MaUBITIUS BEIOBB CONSUL AT MaDAOAS- 

CAB — CoMFBTBKCY— Dispute ob dutebence 
— Obdbb in Council of 1869— Jubisdiction 

0Ï THE OOUBT — FOBEIGN JUDGMENTS — ^NeW 
JUnOKENT COMPETENT— WbIT BEFUSED. 

A who had obtained jvdment before the 
Supreme Court of Mauritius %ued execution 
against B his debtor, who resided atKada^ 
gascar, before the Oonsula/r Oourt there» 

The writ of execution was issued by the 
Consular Court* 

The debtor moved the Bup^sme Cowrt for a 
writ ofcerHoram amd a stay of emcuHon, 



on the grovmd of want of jurisdiction of- 
the Consular Court, 

Held: 

io. That it may be considered that the 
question of the execution of a Uawritius 
judgment between British subjects, is a 
"dispute^' or "difference'^ between such 
British subjects within the ConsuVs juris- 
diction, when such British subjects appear 
before the Consular Cowrt, even though the 
original cause of action between them arose 
only partially in Madagascar^fOrder in 
Council of Feb. 1869, Sect 25 ^c.J 

2o. That if it behoved the Consul to regard the 
judgment of the Supreme Con/rt of Mauri- 
tius as a foreign judgment^ still his Court 
was the only Court at Madagascar that 
could enforce it, the jurisdiction exercised by 
the Malagasy authorities being expressly 
taken away by the terms of the treaty 
between Ghreat Britain and Madagascar, 
in matters relating to British subjects. 

So, That in that light, the action of the 
Consul was virtually, if not tech/nicaUy, 
consistent with that followed by British 
Cou/rts in England, with regard to judg- 
ments obtained in Cowrts of competeni 
jurisdiction. 

40. That the Consular Judge, thus acting, 
accepted su^h judgments as being *^ prima 
facie " conclusive between thepa/rties, while 
he virtually raised the issue of its validity 
by calling upon the judgment debtor to 
show cause against its execution. 

5o. That it would, however, have been coi»- 
pet&nt for the judgment creditor to, have 

tahen judgment again in the Consular 
Cov/rt against his debtor. 

Writ applied for refused, with costs. 
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OLLIEB,>^laiatiff. 

and 

SAUZIËB AND OBS,— Defendant. 

Before 
i. His Honor Sir E. J. Leclbzio Kt.,— 

Ohief Judge. 

and 

Hifl Honor F. C. Williams,— Puisne Judge. 

V. K/Vbrn, —Counsel for Plaintiff. 
6. BiTTBB,— Attorney for the same. 

; L. Chastellibr^— Counsel for Defendants. 
W. Edwards,— Attorney for the same. 



Record No. 24,643. 



20^A. Novembef 1888. 



The question in this case is whether a 
judgment obtained in this Court by a 
British subject against another residing in 
Madagascar can be lendered executory by 
the British Consular Court of Madagascar-^ 
Judgment was chained here in 1883, and 
in the early part of the present year, the 
judgment being still unsatisfied, the judgment 
creditor followed his debtor to Madagascar, 
where he is domiciled, and obtained against 
liim a rule in the Consular Court to show 
cause why the judgment obtained in Mau- 
ritius should not be enforced. The judgment 
debtor appeared in the Consular Court and 
pleaded a want of jurisdictioa. But, as the 
Consular judge appears to have thought that 
he had no good ground for believing that 
the present applicant would either move this 
Court for a writ of certiorari, or would 
appeal from his decision, he, in due course, 
on proof of the original judgment, issued 
the writ of execution upon which we are now 
asked to stay proceedings. The present 
application being made after the Consu- 
lar judge had determined the matter before 
him, we might, strictly following thejud* 
gment of the Court in the recent case of 
'« Fellicier y. Haggard '% hold that the 



application for the writ,CMies here too late ; 
but as an application for a stay of proceed^ 
iogs during' the course of them appears to 
have been made to the Consular Court, and 
as the affidavits before us disclose the whole 
case as it presented itself to that Court, we 
think it best to regard the application for a 
writ of certiorari as having been duly made, 
in order to settle by our judgment the 
question of jurisdiction. 

The Order in Council of the 4th. of Fe- 
bruary 1869 gives the British Consular Court 
of Madagascar jurisdiction in all '' suits, 
'' disputes, differences and cases of litigation 

*^ of a civil nature arising between British 
^' subjec ts in Madagascar '' and by S. 25, it 
gives to this Court concurrent jurisdiction 
with the Consular Court in all such matters. 
The orders does not expressly provide for 
the reciprocal execution of judgments by the 
two Courts. 

It might fairly be argued, however, that 
the question of the executiob of a Mauritius 
judgment between British subjects is a 

dispute or difference between such British 
subjects within the Consul's jurisdiction, 
when such British subjects appear before 
the Consal's Court, even though the original 
cause of action between them arose only 
partially in Madagascar. But on the other 
hand, if it behoved the Consular judge to 
regard the judgment of this Court as a 
foreign judgment, it is to be observed that 
his Court was the only Court in Madagascar 

that could enforce it, jurisdiction exercised 
by the Malagasy authorities, in mattexs 
relating to British subjects» being expressly 
taken away by the terms of the treaty 
between Great Britain a^d Madagascar 
Regarded in this light, the action of the 
Vice Consul as judge in the matter before 
us appears to have been virtually^ if not 

technically, consistent with that followed by 
British Courts in England in the case of a 
foreign judgment obtained in a Court ot 



112 



DÉCISIONS OF THE COURTS OF MAURITIUS 



[1888 



competent jurisdictioD^ that is to say, the 
Coaçalar judge accepted such judgment as 

being prima fcLcie conclusive between the 
parties, while he yirtually raised the issue 
of its validity by calling upon the judgment 
debtor to show cause against its execution. 

For the judgment creditor to have taken 
judgment again in the Consulat Court, might 
have been a safer and more regular course to 
have adopted before proceeding to execution ; 
but^ in a case like this, where the original 
debt and where the validity of the judgment 
pronounced here in respect of it have never 
been disputed, we should be most unwilling 
to allow the debtor to take advantage of 
any technical informality in the subse- 
quent proceedings in order to escape his 
responsibility. 

For these reasons^ we are indisposed to 
to interfere with the discretion exercised by 
the Consular judge in this matter and we 
must refuse the writ applied for with costs. 



«p 



SVPRBME COURT 

RaILWAT BATIS OF CONVEYANCE — BULIB AND 

BiauLATiONS — I Exceptional cibculab — 
Case not vhthin the exception — Cibculab 
142 of 1884— Case dismissed— Costs. 

The Railway Department under certain Rules 

aud Regulations^ stated that the charges 
for convey a/nce of syrup and rum would he 
the same as for the conveyance of Sugar, 

Several years after, under Circular No. 142 
of July 1884, the rate for the conveyance of 
Sugar from Mahebowrg and Sauillac was 
reduced, and the redaction was to apply 
only to the Estates who sent the whole of 
their sugar by rail. 

The Plaintiff contended that the reduction 
should apply to rum sent by him by rail. 

By the Cov/rt : 

lOt The liiilee a/nd Regulations of the Rail- 



way are general and apply to all the 
Railway Traffic, including conveyance of 
surgar, rum etc, 

2o, Circular JVb. 142 of 1884, is exceptional. 
It applies to two stations and to certain 
estates only. Its terms restrict the reduced 
rate to certain sugars merely, and no 
mention of rum appears] therein. 

Case dismissed with costs. 



MOBEL,~ÂppeIlant. 
and 

THE COLONIAL SECRETARY,— 

Respondent. 

Before 

His Honor : Sir Euobnb LbclIzio Kt., — 

Chief Judge. 

and 
His Honor A. Mure,*— Puisne Judge. 

H. GALlLi,^Counsel for Appellant. 
W. Leblanc,"— Attorney for the same. 

The Hon. L. Rouillard, Substitute Procureur 
General, — - Counsel for the Respondent. 

J. GuiBBBT. Crown Attorney, -^ Attorney 

for the same. 



Record No. 911. 



29th. November 1888, 



Judgment 

Delivered by Mr. Justice Murb. 

This is a claim for the repayment of a 
sum of Rs. 826.62 being the amount of 
certain sums which are said to have been 
paid in excess by the Plaintiff and Appellaut, 
a distiller, for the conveyance of rum from 
Mahebourg to Port Louis, between the dates 
of July 1884 and July 1887. 

The facts upon which this action arises 
are the following : The Railway Depart- 
ment made certain regulations in regard 
to the goods traffic many years ago. Tha 
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15th. Article of those regulations says that 
the charges for the conyeyauce of syrup and 
rum^ when sent in quantities of not less than 
three tons, are to be same as those for the 

conveyance of sugar, and that is a general 
regolatiou applicable to the whole of Mauri- 
tius. But it appears that in 1884, the revenue 

of the Bailway being affected by the compe^ 
tion of coasters from Mahebourg and from 
Souillac, the Bailway Department iesued a 
circular. No. 142 of the 8rd. July 1884, to 
the effect that the rate for sugar would be 
in future Rs. 3 per ton ; the reduced rate 
applying only to Estates sending the whole 
of their sugars by Railway and this circular 
applies only to the Stations of Mahebourg 
and Souillac. 

It appears that Mr. Morel had continued 

to pay the price of Bs. 4.10 for the conveyance 
of rum after the issuing of this circular, as he 
had done before, till a certain day in 1 887 

when he chanced to go to the Railway 
Station to send some molasses to Port Louis, 
and, as he say», when he offered the Rs. 4.10 
per ton ; the Station Master informed him 
that the charge was only Rs. 3 per ton in 
virtue of the circular, and thnt he then, for 
the first time, became aware of the terms of 
the circular. He now brings on action for 
the repayment of the sum which he alleges 
to have been overpaid for the conveyance of 

rum from Grand Port to Port Louis between 
the date of the issuing of the circular and the 
date of his discovery of its terms. 

We have carefully considered the Regu- 
lations of the Railway Department and 
also the interpretation which ought to be 
put on this circular, and, in short, we are 
of opinion that while the rules and regu- 
lations are general and apply to all the 
Bailway TraflSc, that they apply undoubtedly 
both to syrup and to rum, and make arrange- 
ments that they shall not be charged at a 
higher rate than sugar, yet we consider that 
this circular is exceptional, issued in excep- 



tional circumstances, and that if it were to 
be held to include rum, that spirit would 
have been mentioned. Take the terms of 
the circular. In the first place, it applies only 
to two of the stations, of all the stations, of 
the Railway ; in the second place, it is acondi* 
tion of the circular that the reduced rate 
shall apply only to estates sending the 
whole of their sugar by rail. 

Now, we cannot say that any unfairness 
or injustice in the charges has been committed 
towards the appellant, Mr. Morel, by his 
having subsequently continued to pay the 
ordinary rate for the carriage of his rum, as 
he had paid before. It is true that the 
ofi&cials of the Bailway Department reduced 
the charge for molasses and syrup, and they 
did so upon the strange ground that they 
considered those articles to be a low kind of 
sugar, but we do not think that that effects 
the present question. 

They may have made a mistake or they 
may have acted as they were directed to act, 
but as we are dealing with a different sub- 
stance altogether — rum— we are bound to 
interpret this Circular No. 142 according to 
its terms, and these terms, we think, restrict 
the reduced rate to the two stations of 
Mahebourg and Souillac and confer an ad- 
vantage in favor of those estates which send 
all their sugars from those stations to Port 
Louis and it is, of necessity, limited to the 
special case therein mentioned. 

That is the legal interpretation which we 
have put upon the circular of the Srd; J^ily 
1884, and by that we think this question^ 
must be decided. 

We, therefore, dismiss this appeal with 
costs. 
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Libel — Damages— Time— PitiCB—PaEsoNS— 
Paeticulars op the claim— Rules which 
OBTAIN in England— Amendment of décla- 
ration — Costs. 

The defendant was eued for having, during 
the montha of August and September 1888^ 
used defamatory language concerning plain' 
tiff to several perstms. 

The defendant having applied for particulars 
and the plaintiff having refused the same^ 
it was held by the Court, upon a reference 
from the Judge at Chambers : 

lo« That it is now settled practice in England, 

that the defendant is entitled to parti» 
cvlars of the places where, the times 
when, and the persons to whom ihe alh' 
ged slanders and libels were published 
•— if such details are not given in the 
statement of claim. 

2o. That a defendant is entitled to know the 
case that is going to be made against him ; 
but that a plaintiff, on the other hand, 
eanr^t be compelled to give the names of 
the persons passing in the street at the 
time the alleged slander was uttered, nor 
the names of all who take the newspaper, 
when the l^el has been published in a 
newspaper. 

So. That, in conformity tcith the above rules, 
the plaintiff here should give the names of 

the persons in whose presence the defamatory 
language was used and also the places at 
which it was used. 

Costs of the incident reserved. 



CANAL AND WIPE,— PlaiûtifEs. 

and 
PHILIPINI,— Defendant. 



Before 

His Honor Sib E. J. LeolIzio, E&>— 

Chief Judge. 

and 
His Honor A. MubBj— Puiâne Judge. 

T. JoLLiYBT^— 'Counsel for Plaintiffs. 
A. RohaNi — Attorney for the same. 

W. Newton, — Counsel for Defendant. 
H. Thatcheb,— Attorney for the same» 



Record No. 24,641. 



29th. November 1889. 



Judgment 

Delivered by His Honor The Chief Judge. 

In this case, which is an action in damages 
for slander, the plaintiff bad alleged certain 
facts which according to count 2 of the 
declarations took place in the month of 
August and September. 

The defendant is charged with hayiof: 
during those two months spoken to many 
persons certain words concerning the plain- 
tiff which are considered by her as being 
defamatory. 

The defendant applied to the Judge in 
Chambers, in order to have particalars in 
these terms : " to show cause why the plain- 
'^ tiff should not be ordered to amend the 
^^ second count of the declaration by fumiili- 
^' ing to defendant all the patticulaiii 
'^ connected therewith and precising the 
^' facts therein mentioned^ that is to sayi 
^' naming the dates, the panons tbereiB 
<^ alluded to, and the places where those 

alleged defamatory words were uttered.*^ 



it 



Before the Judge in Chambers, the plain- 
tiff's attorney stated that the facts alleged 
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in the declaration took place daring the 
months of Augnst and September last, and 
he objected to the amendment moved for 
on the ground that he is not boand to give 
at present the names of his witnesseSj and 
that the proper time for giving their names 
will be when the notices of facts are served. 
Before the Court here, the same argument 
was reneated. 

We have examined what the practice is in 

England with reference to this matter, and 

we read in Odger's Digest of the Law of 

^ libel and Slander p. 583 that *< it is now 

^ settled practice that the defendant is enti- 
'' tied to particulars of the places where, the 
'' times when^ and the persons to whom, the 
'* alleged slanders or libels were published, if 
*^ such details are not given in the statement 
''of dum. It is no objection that the 

'' defendant must know already to whom be 
^ spoke and wrote ; he is entitled to know 
'' the case that is going to be made against 
^' him^ but| of course, the plaintiff cannot be 
*^ compelled to give the names of the persons 
'' passing in the street at the time the 
'^ alleged slander was uttered, nor can any 
'^ person libelled in a newspaper be expected 
'< to know the names of all who take the 
" newspaper/' 

In the same work, at page 633 we find 
what sort of particolars are to be given. For 
instance, in a case of spoken slander '' the 
^ said slanders were uttered in the month 
^ of December of— -in the presence of— - 
^< street — • in the said street^ in the said city *' 
and 80 on. 

We have examined the procedure before 
the Coturt and we think that with regard to 
the dates they are sufKciently stated in the 
declaration by giving the months^ and more 
especially after the statement made before 

the Judge in Chambers by the attorney of 
tl^e plaintiff that it was during the whole of 
those mpnths that the alleged slanders were 
fqpoken» We thinks however, that the de« 



daration is insufBicient with regard to the 
allegation that the slanders were spoken to 
many persons» 

In conformity with the practice, which 
appears from the book I have referred to, 
to be followed in England, we think that the 
names of the persons should be given in the 
declaration, and also the places where the 
words were spoken. 

We also think that the costs of this 
incident should be reserved. 



SUPREME COURT 

In this case which is an appeal from a deci^ 
sion of a Judge at Chambers, it was urged 
that the Judge has no jurisdiction to hear 
and decide an application for the validity 
of an cMachment, when the application is 
opposed. 

It was suhmitted by appellant that he should 
have referred the matter to Court, 

For the respondent, it was argued ^HnteraUa^* 
that if the Judge had no jurisdiction to 
decide upon the application, he-had none 
to refer the matter to Court. 

By the Court : 

(a). It is clear that under Schedule A of 
Ordinance 6 0^1855, the Judge at Chambers 
has no jurisdiction to hear and decide on 
the validity of an attachment which is 
opposed. 

(6). But as the opposition is not disclosed, 
sometimes, till parties are before the Judge 
in Chambers, it is a convenient and reason^ 
able practice that he should at once and as 
a matter of course refer it to the full Court. 

Judgment of the Judge at Chambers set aside, 
application for the validity of the attach^ 
ment referred to Court, costs reserved. 
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NAI BAG,— Appellant, 
and 
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H0DOSÔN,— Respondent. 

Before 
His Honor A. Mure,— Puisne Judge. 

and 
His Honor E. C. WiLLiAfti^i, — Puisne Judge. 

Y. JoLLivET,— Counsel for Appellant. 
Thatcher, — Attorney for the same. 

V. K/Vehn, — Counsel for Respondent. 
B0HAX9 — Attorney for the same. 



Becord No. 24,645. 



7th. December 1888. 



This is an appeal from chambers ; and the 
principal ground on which it is based is 
that the learned Judge had no jurisdiction 
in chambers to hear and decide an applica* 
tion for the validity of an attachment^ the 
application l)ein g opposed before him by the 
defendant, now the respondent. 

, It may be true, as was argued for the 
Respondent, that Ordinance 6 of 1855 does 
not confer jurisdiction upoa the Judges of 
this Conrt, but at the same time, as its 
preamble affirms, one of its objects was to 
settle certain doubts as to the jurisdiction 
possessed by a Judge in Chambers, and in 
that sense, to regulate and define such juris* 
diction. Its section 2 declares a judge 
competent, unless he desires to refer to the 
Court, to deal finally with certain matters 
specified in a Schedule to the Ordinance. 
One of the matters specially excepted from 
fiuch jurisdiction in the schedule is an 
opposed application for the validity of an 
attachment. This special exception appear^ 
to have escaped the notice ot the learned 
Judge in Chambers in the present case, and 
not Im alone, }mt that of both the coatend<> 



in g parties, who, both, argued the application 
on it» merits, without any question being 
raised as to the jurisdiction. 



This fact, however, we cannot regard as 
taking away a right o£ appeal based upon 
the ground that, hs a matter of law, the 
learned judge possessed no jurisdiction to 
decide the matter. It was argued for the 
respondent that a judge in Chambers in 
Mauritius possesses identical powers with a 
judge of Queen's Bench Sitting in Chambers 
in England, who, it was alleged, could have 
adjudicatcid in such a case as this. But^ 

r 

even if that were so, of which we are not con- 
vinced, we are not aware that the English 
practice is governed by a kindred statute to 
our Ordinance 24 of 1855. 

It was further argued that if the judge 
had no jurisdiction to decide the application, 
he had none to refer to Court. But opposi- 
tion is not always disclosed till parties are 
before a Judge ia Chambers, and we think 
the practice is a convenieut and a reasonable 
one that, when the fact of opposition shows 
the Judge that he is unable under the 
Ordinance to deal with an application in 
Chambers, he should at once, and as a matter 
of course, refer it to the fall Court. 

Our order is that the judgment given in 
this matter in Chambers be set aside, and 
that the application for the validity of the 

attachment be referred to the Court. 
Costs reserved. 



■«p 



SUPREME COURT 



ChARTBBPARTY — Lat DATS — DlSMURRAOB ^ 

Notice— Custom op tradjb— Dblay in dh- 

PARTURE op SHIP— REASONABLE HOUR IFOR 

LOADING — Costs. 

Under a charterparty, 20 days for loading 
njoere allowed to the charterer, commencing 
' ^xcenty four hours after written notice by 
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the Master, of the ahip^s readiness to receive 
cargo. 

The running days on demurrage were further 
allou>ed at tlie rate ofBs. 350 per diem 
payaile day by day as incurred. 

The Master having entered an action for 
£5. 2^400 for demurrage, the' charterer 
pleaded : 

(a.) That, according to the Custom of trade in 
Mauritius, the lay days were to run not on 
the day following reception of the notice, 
hvi on the next following day, in as much 
aa the notice was received after noon. 

(Jb.) With regard to demurrage, that on several 
occasions Plaintif could not ship merchan- 
dise brought alongside his ship. 

(c.) That, part of the sum claimed under the 
head of demurrage was really cZaîmed 
because plaintiff alleged that he had been 
detained in Mauritius to follow up the 
present action. 

By the Court : 

With regard to (a). 

lo. The evidence seems to show that the letter 
was delivered at about noon. 

2o. There was no proof of the Custom of trade 
relied upon by defendant. 

With regard to (J). 

Part of the goods could not be shipped, because 
they reached the vessel after working hours. 

With regard to (c). 

No indemnity is due to plaintif for having 
. delayed his departure in order to bring his 
COM before the Court. 

Judgment went for plaintif in the sum of 
Bs. 1,750^ with costs. 



WAICOTT,— Plainti£F. 

and 
HAJEE CASSIA M À MOO J EE,— Defendant. 

Before 
His Honor F. C. Williams,— Puisne Judge. 

^ » 

and 
His Honor J. RouiLLABD,—Pn\Bne Judge, 

L. Chastellibr,— Counsel for Plaintiff. 
EiTTBB,— Attorney for the same. 

G. GuiBBRT, — Counsel for Defendant, 
Ganachaud,— Attorney for the same. 



Record No. 24,557. 



lOth. December 1888. 



The Brings Isle, a British ship of the mea- 
surement of 1,799 tons or thereabouts, was 
chartered in Calcutta on the 16th April 1888 
to take, in Mauritius, a full cargo of molasses 
in casks. 

Twenty working days were allowed to the 
charterer for loading at Mauritius, commen- 
cing twenty four hours after written notice, 
by the Master, of the ship's readiness to 
receive cargo. Ten running days on demur- 
rage were further allowed at the rate of 
Bs. 850 per diem, payable day by day as 
incurred. 

The Brings Isle arrived in Mauritius in the 
early part of J June 1 888. On the 14th June, 
the plaintiff wrote to defendants intimating 
that the ship was ready to take in caigo'and 
that the lay days would commence on the 

following day. The defendants, by a letter 
bearing the same date, objected to the lay 
days commencing as proposed, but agreed to 
load cargo under a stiffening order, until 
the cargo of the Brings Isle was landed and 
the vessel entered outwards at the Custom 
House. The defendants began on the 18th 
June loading the vessel under the stiffening 
order and cçntinaed to sexid in cargo i daily 
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until tlie 28tli June 1888, when the plain- 
tiff addressed to the defendants the follow- 
ing letteir. 

^'Pear Sir^ •— My vessel being entered 
ontwtxdi at the Customs and ready to receive 
oi^q^^ I b^ to give you notice that laj lay 
days will begin to count to morrow." 

To this notice no reply was given^ and, 
from a tabular statement ivhich forms part of 
the evidence in the case and which is admit- 
ted to be correct, it appears that the 
defendants continued sending in cargo at 

about the same rate as before. On the 23rd 
July at noop, according to pla^lti£E's calcula, 
tion, the lay days allo^ved by the charterparty 
expired, and from that time until the 28th 
July at noon, demurrage was claimed from 
di^y to day, defendants having, by notice 
dated 27th July, informed the plaintiff that 
they would not ship any oth er goods beyond 
those which would be laden on that day. 

The claim for demurrage was resisted by 
defendants on the ground that, on several 

days forming part of the lay days, a certain 
number of casks of molasses sent alongside 
to be shipped, had been returned. The 
contention of the defendants was that| on 
account of the failure of the plaintiff to 
receive cargo, as above stated, the lay days 
allowed by charterparty ought to extend 
until the 80th. July. In other words, that 
the days, seven in number, on which the 
ErMs Isle had not shipped all the casks 
sent alongside, ought not to count as lay 
days. In his action, the plaintiff claims 
Bs. 1,750 for demurrage from the 28rà, 
July at noon up to the 28th. July at noon» 

at the rate of Rs. 850 a day, besides a daily 
sum of Rs. 350 for further demurrage, on 
acoouût of the ship being detained by the 
present action. The sUp having left Mau- 
ritius on the 4th. August, the sum claimed 
for further demurrage amounts to Rs. 2,400. 

The first point raised by the defendant's 
pkM is the date at which the lay days 



allowed by charterparty began to run. As 
before stated, the letter to defendants, in- 
timating* that the lay days would commence, 
is dated the 28th. June. The plaintiff has 

tendered no evidence of the exact hour at 
which the letter conveying the intimation 
was handed o?or the defendants, but Mr. 

Ireland, one of the agents of the ship, swore 
that the letter had been written by him 

between 10 and 11 on the S8th. June, and 

that, by the rule of his firm, the letter must 

have been despatched at once, or at least 

before twelve o'clock. One of the defendants, 
on the other side, stated on his solemn 

affirmation that he received the letter at 
2.80 on the 28th. June and, by virtue of a 
Custom of Trade, which,as he alleges, prevails 
in Mauritius, he contends that the lay days 

in this particular case ought to have begun 
on the 80th. June. According to his view, in 
cases like the present one, when the lay days 
are to begin twenty four hours after notice, 
if the intimation is given after noon on a 

particular day, the lay days are to b^in, 
not on the following day, but on the next 
following day. Of that custom or usage 
of trade, no satisfactory evidence was pro- 
duced, but the Court cannot fail to be 
struck by the fact that the defendants, 
having received plaintiffs letter at an hour 
which, according to defendant's view, jus- 
tified their claiming that the delay for 
loading the ship would begin, not at the 
date fixed in the letter, but on the day 

following, raised no objection to plaintiff's 
letter of notice. In a notice which proceeded 
this action the defendants reckoned from 

the 23rd. of July the extra lay days claim* 
edby them. This renders most probable 
plaintiffs allegation that the letter above 
alluded to, which was written on the 28th, 
June between 10 and 11 o'clock, must have 
reached the defendants early on that day. 
On this point the Court rules in favour of 
plaintiff. 
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In defence to the claim raised for demoT'* 
rage, it was proved to the Goortj that on 
leren occasions^ daring the lay days, a certain 
number of casks of molasses, brought along 
side the Erin^a Isle^ were not shipped, and 
in consequence were returned. The plaintiff 
did not deny that fact, but gave as a roason 
that on the occasions abo?e stated the casks 
had been brought alongside too late to be 
shipped. Eyidence was produced by the 

Plaintiff to the effect that the lighters of 
the Mauritius and Albion Docks did not 
often reach the vessel until four o'clock in 
the afternoon, and, as work ceases io the 
harbour at five o'clock, the lighters had to 
return, partly dii 



This fact is specially mentioned in several 
receipts given by the ship during the last 
days. The defendants, on the other hand, 
produced general evidence that the lighters 
never left the docks later than 2.80 p.m. 

and must have reached the ship at or before 
8 p. m. In presence of these contradictory 
statements, it would have been difiicolt 
to ascertain the real facts of the case, 
had it not beea for a collateral circums- 
tance which gives great weight to the 
evidence of plaintiff. The Court was 
informed by the witnesses, both of plaintiff 
and of defendants, that one gang of sixteen 
men, working on board ship, could load 275 
or 300 casks of molasses in a day. As a 
matter of fact, the plaintiff, who during the 
first lay days, had employed two gangs of 
men, subsequently kept only one gang of 
men on board. On looking at a tabular 
statement which is accepted by defendants 
as correct, it appears that, on the seven days 
on which the plaintiff is alleged to have 
failed in performing his agreement, the 
number of casks brought alongside, includ- 
ing those returned, was 1618, making for 
seven days an average number of 230 casks 
per day. The average of the other lay days 
was even less» One gang of men, as employ- 



ed by plaintiff, was therefore fully equal to 
the work to be done, and if, on certain days, 
casks were returned, it must have been, aa 
stated by the plaintiff, because they were 
not brought alongside the ship at a reasonable 
time. It is probable that if two gangs of 
men had been kept, ' all the casks might 
have been shipped, but, surely, the plaintiff 
could not be expected to engage two gangs 
of men able to ship 550 or 600 casks, whilst 
the average number of casks brought along- 
side by defendants barely zeachsd two 
hundred a day. We hold therefore that 
plaintiff has fully proved his claim for five 
days demurrage» 

The plaintiff founds his claim of Bs. 2,400 
for further demurrage on the fact that he 
was detained in Mauritius until the fourth 
of August by the legal pr oceedings instituted 
by him against the defendant. On careful 
consideration, the .Co.wt . does not see on 
what legal ground that claim can be urgeâ# 
It is quite concei^vefkhle that ijhe plaintiff 
should have deferred his departure for a 
few days on account of the difficulties whicdi 
had arisen between him and the charterers, 
and more especially, for the purpose of 
causing the evidence of some of the officers 
and men of his ship to be heard. But if 
viewed in the light of a claim for damagea 
or indemnity, the loss which resulted to 
plaintiff from his prolonged stay in this 
Colony is a very remote cause of damages. 
On the o ther hand, it cannot be said that it 
was contemplated in the agreement between 
the parties that, on failure by defendants 
to pay their debt for demurrage, the time 
necessary to enable the plaintiff to follow up 
an action in a law Court would be added to 
the claim for demurrage. 

The learned Counsel for the plaintiff could 
not cite a single case directly in support oi 
his argument, and we have been unable to 
discover any definition of demurrage which 
would cover delay caused to a ship owing 
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to its master taking, preliminary proceedings 
for bringing an action against the charterer. 
In Tringle t. MoUett (Mason Welsly 6. p. 80) 
where démarrage was claimed for farther 
detention of a ship in harboar by ice, it was 
held by the Coart that in order to render 
the defendant liable^ the detention must 
have been for purposes of loading. 

But in fact^ the claim of the plaintiff for 
five days demurrage does not differ from an 
ordinary claim for a debt which might have 
become due to plaintiff in the colony, and 
surely in such cases^ the plaintiff could never 
have been allowed to add to his claim an 
indemnity for having delayed his departure 
in order to bring his case before a Court. 

Judgment for the plaintiff in the sum 
of one thousand seven hundred and fifty 
Rupees, with costs. 



SUPREME COURT 

RlOHT OF ACTION— BeiTISH CoNSUL AT Ma- 
BAOASCAB — BbFUSAL TO HEAR A CASE— 
ParVILEOB OF HIOH AND INFSRIOR GoUBTS 

— Consular Coubt — ^Action libs— Abuse 
OF authobitt—Dahages— Costs. 

An aetioii m damages havivg been brought 
against the Consular Judge of Madagascar 
for an abuse of his jvdicial authority ^ in 
refusing to hear a case brought before him, 
the Court held : 

Ic. That against the Judges of the Superior 
Courts of Record in England, no action 
Ues for refusal to act. 

2o. That the British Consular Court at Ma^» 
daga^ca/r should be looked upon) not as a 
Superior, hut as an inferior Court of Record. 

So. That against inferior Courts in England, 
the remedy would be an injunction, 

4o. Thai Ac Supreme Court of Mauritius 



has no power to issue an injunction to 
the Consular Court of Madagascar» 

5o. That, as no appeal lies from the ConsuVs 
refusal, the only civil remedy to the litigant 

is an action in damages. 

6o. !that the Consul here had acted in abuse 
of his judicial authority in refusing to 
hear a case brought before his Court. 

Damages Bs. 200 and costs of suit. 



PÉLICIER FRÈRES,— Plaintiff. 

and 
H AQGARD,— Def en J xut. 

Before 

His Honor Sir E. J. Leolézio Kt.^— 

Chief Judge. 

and 
His Honor F. 0. Wiluams,— Puisne Judge. 

W. Newton,— Counsel for Plaintiff. 
F. Robert, — Attorney for the same. 

The Hon. Louis Rouilla.rd, Substitute Pro- 
cureur General,^— Appears for Defendant 

J. Guibert, Crown Attorney,— Attorney for 

the same. 



Record No. 24,284. 



llth. December 1888. 



This is an action against the Judge of the 
British Consular Court of Madagascar for 
damages for acting in excess of his jurisdic- 
tion, or without jurisdiction, and abuse of his 
judicial authority. From the record as 
furnished to us by the defendant, and from 
the defendant's own examination de bene esse 

m 

before the Ma<^ter of this Court, it results 
very clearly that the Consul acting as 
Consular Judge^ with the best of intentions, 
no doubt, but from knowledge privately 
obtained, refused to entertain the plaintiff's 
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claim, or to hear Counsel in support of it. 
That this decision to reject a plaint without 
bearing evidence or argument in support 
of it was the assumption of a power to decide 
a case without hearing it, which power the 
defendant did not possess, was the argument 
submitted tons by Counsel for the PlaintiflFs 
and we L ave come to the conclusion that 
the plaintiffs are entitled to a verdict. 

The status and position of the British 
Consular Court in Madagascar is analogous 

rather to that of the County Courts and 
Courts of quarter se?8ions> than to that of 
the Superior Courts^ in England. But we 
held, in an interlocutory judgment^ that the 
Consular Judge was entitled generally 
under the order in council^ to such statutory 
protection as is accorded to Judges of 

inferior Courts of Becord in England. The 
protection is ample when jurisdiction is not 
exceeded^ and where no malice is alleged 
(Wtt Lewis County Courts Practice). Here 

no malice is alleged, but here the Judge 
was guilty of laches for which the English law 
affords a remedy only in the case of Courts 
in England itsolf. What he did was practi- 
cally to refuse to hear a case and in 
England, as wa^ justly remarked by his 
Counsel before us, a superior Court of 
Record would no doubt have ordca\d the 
Judge to hear it, and would have possessed 
discretionaay power to mulct him in the 
costs of the application made to it for 
that purpose. But we cannot hold that we 
stand towards the Consular Court of Mada- 
gascar in the position of the English 
Superior Court of Becord just alluded to. 
Our powers in relation to that Consular 
Court are, in fact, strictly defined by 
the Order in Council, relative to consu- 
lar jurisdiction in Madagascar, of the 

4th. February 1869. This order endows 
us with concurrent jurisdiction in civil 
matters with !he Consular Court, and 
with the powers of a Court of appeal from 



its decisions in certain cases. Bat wq no 
where find that it invests us with . such 
control over its proceedings as would oblige 
it to obey a mandate from this Court to act, 
or to put its own judicial machinery ia 
motion. This being so, the question in the 
present action, ns it; has preeented itself 
to our minds, has been : does the Madagas- 
car litigant possess no civil remedy at all 
against his British Judge who refuses to 
hear his case ? To this question we are 
unwilling to return an affirmative aniwer. 

Precedent, so far as we can ascertain, 
affords for our guidance no case in point 
Against inferior Courts of record in England 
refusing to act, the remedy, as we have said, 
is always by injunction ; and we know of no 
case where, a superior Court of record 
having refused to exercise its functions 
when duly applied to, an action for damag3S 
has resulted. But we can conceive that, 
from a Judge or a bench of Judges from 
whom no appeal lay to compel them to act, 
such damages might be claimed in an 
action at law as might have been the direct 
result of such refusal. For, if the abundant 
and extensive privilege claimed for the 
higher English Courts by certain of their 

learned Judges be held to cover such an 
exercise of judicial discretion as is involved 
in a refusal to act judicially, we are not 
prepared to invest the British Consular 
Court of Madagascar with the attributes of 
so exalted a tribunal. Nor is it iu fact 

upon a par, as regards its status, with the 
English high Courts of Justice or superior 
Courts of record. It must be understood 
that we do not find the defeodant liable for 
any act or thing done within the scope and 

limits of his judicial discretion. Such an 
act might consist in a refusal to grant aa 
application for a summons whicb the Jndge 
might think unreasonable. The liability of 
the defendant is for acting upon his private 
and not upon his judicial knowledge and 
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diseretioiii in refasing, praoticallj, to hear 
a ca8e*altogetlier. 

This we think mast be held to fall vrithia 
the category of an actionable abuse of autho- 
rity^ where damage to a litigant has been 
its result. No special damage has been 

proved in the present case^ aod we think its 
exigencies will be sufi&ciently met by a 
verdict for the Plaintiff for two hundred 
Bupees and costs of suit. 



SUPREME COURT 



Jurisdiction of District Court— ^Criminal 
Side — Coiorablb Title — Trespass — Cer- 
tiorari — Case sent back to Magistrate— 
Order of non interference — Injunction 
—Costs. 

Certain parties prosecuted for trespass upon 
a certain land, pleade I that they considered 
themselves as owners of the same. 

Thereupon, the Magistrate after hearing com^ 
plainam^t who admitted that there -were 
certain proceedings pending before the 
Supreme Court with rega/rd to the owner^ 
ship of the said land, postponed the case 
till a decision had heen given hy the higher 
Court, and in the meanwhile ordered accused 
jhot to trouble the complainant in his pos* 
session of the land. 

The case having heen brought by accused for 
review by Certioran, the Supreme Court 
held I 

lo. That it is not sufficient for parties to set 
up a^ a defence that they bona fide believed 
that they had à colorable title, but they 
must show to the satisfaction of the Mo/gis* 
trate that they really had a colorable title* 

2o. That the Magistrate here should not have 

decided the case merely upon the evidence 

of the complainant but should have gone 

fnrther into the evidence bearing upon 

the question of title. 



So. Thai the- case should be serd bach to the 
DiAtrict O^utt for the above object and m 
order that it should acquit or convict the 
axicused after having taken cognizance of 
the whole evidence. 

4o. That the Magistrate had no jurisdiction 
to give to accused the order not to disturb 
the complainant, and that complainant^s 
remedy would be by way of injunction 
obtained from the Supreme Court. 

Each party having been suceessful in a cer» 
tain measure, the costs were divided. 



ROSE AND ORS,— Plaintiffs. 

and 

THE DISTRICT MAGISTRATE OP 
MOKA AND ANOR,— Defendants. 

Before 

■ 

His Honor Sir E. J. Leolezio Kt., — 

Chief Judge. 

and 
His Honor A. Mure, — Puisne Judge. 

H. Galea, — Counsel for Plaintiffs. 
Sauzier^ — Attorney for the same. 

G. GuiBERT, — Counsel for Defendants. 
A. BtiruEL^ — Attorney for the same. 



Record No. 24,564. 



lUh. December 1888. 



Judgment 

Delivered by His Honor The Chief Juimïb. 

l?hio case comes before us by way of s 
writ of certiorari with the object of obtain- 
ing the reversal of a jugdment of the District 
Magistrate of Moka in the matter of a com- 
plaint entered against the applicants by Mr. 
Vuillemain under Article 8 of Ordinance 
No. 8 of 1869, for shooting game on his 
land called '^La Mare des Rameaux'^ which 
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ht bought in 1868 and whioh fonas part 
fji the conceemon Herherean de la Ohaûe» 

It aj^an from the Becord that the plea 
before the Magistrate was that the accused 
parties went on part of that land because 
it was the property of the heirs Herbereau 
de la Chaise^ of whom the applicant Rose is 
ODOj the other applicants having authority 
from the heirs to shoot on the laod^ one of 
them being also appointed custodian of the 
land ; they also deny that Mr. Yuillemain is 
in possession of this land. Before the 
Magistrate it appears that the only party 
who was heard was Mr.Vuillemain. He gave 
the boundaries of the plot of land which he 
said belonged to him in virtue of titles and 
also by prescription; and when cross examined^ 
he stated that persons alleging themselves to 
be the heirs Rerbereau de la Chaise, had tried 
to obtain a licitation of that same land before 
the Master, that he had objected to it and 
finally had entered an action in the Supreme 
Court with regard to the ownership of the 
land. At that stage of the proceedings, the 
learned counsel for the parties charged put 
in the declaration in the case which had 
been entered before the Supreme Court 
and moved for the acquittal of the accused. 
The Magistrate said he would not give 
judgment on that day but that he would 
adjourned the case sine dw to await the 
decision of the Supreme Court in the case 
pending before it, and upon the motion of 
the attorney for Mr. Vuillemain, he ordered 
the accused parties not to disturb the 
possession of Mr. Vuillemaia until the 
decision had been given in the case which 
was adjourned sine die. Thereupon, the 
application for a certiorari was made to 
ihis Court. 

Before us, it was argued that the mere 
fact that there was a lawsuit before the 
Supreme Court and that the boundaries 
given in the declarationfiled before the Court 
were the same as those mentioned in the 



plea of the accused before the Magistrate 
was sufficient tq show that they had a 
colorable title, and that as the question of 
ownerâhip wa? in discussion before this 
Court, the Magistrate ought to have imme- 
diately discharged the accused parties before 
him. We have examined the various au- 
thorities which were quoted to us upon tbs^ 
question of colorable title. 

The first was Hunt v. Andrews (3 Barne- 
well and Alderson Vol. 3 p. 316) the second, 
Cornwell v. Saunders (Lnw Journal Reports, 
Vol. 32 p. 7 New Series, Magistrates .cases) ; 
and the third was Watkins v. Mayor (Law 
Journal Reports Vol. 44 p. 165, New Series, 
Magistrates cases.) 

It results from the English jurisprudence 
on these questions that it is not sufficient to 
set up as a defence that the parties bona 
fide believed that they or the parties under 
whose authority they acfced had a colorable 
title, but it mustbeshowa to the satisfaction 
of the Magistrate, (of the Justices of the 
Peace in England) that they really had a 
colorable title. Now, in this case, the only 
evidence the Magistrate had beford him 
when he stopped the case was, first, the 
statement of Vuillemain that he had entered 
the law suit, and then the declaration which 
was entered by Vuillemain!» before the 
Supreme Court showing what was thenatur^^ 
of the law suit and what were the boundaries 
of the land which was the subject matter 
of the suit, but the Magistrate had not even 
the plea of the heirs La Ohaise filed in the 
Supreme Ck>urt in order to see what was 
the real issue joined, and whether the 
defendants alleged that they were the owners 
of the land the bouudariss of which were 
given in the declaration ; in fact, he had 
no other evidence than the declaration in 
the law suit begun before this Court by 
Vuillemain, which would rather show that 
the defendants had not a colorable title. 
We must therefore come to the conclusion 
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tliat the Magistrate was wrong in stopping 
the case so soon ; he ought to have gone 
further into the evidence of both parties 
to see what was the colorable title which 
the acensed wished to set np in their defence. 

We think, ther^lpre, that we should refer 
back this record to the Magistrate in order 
that he should hear further evidence oa 
the question of title. If he is satisfied that 
the accused not only believed that they^ or 
those undc r whose authority they acted^ had 
a colorable ^ title, but that, in reality, they 
had a colorable title, because that is what 
the Magistrate is to be satisfied with, then 
we think that his duty under such circums- 
tances, following the jurisdiction of the 
English Courts on that question, is to 
discharge the accused parties ; but if he is 
not satisfied that they had a colorable title, 
then, of course, he must go into the merits of 
the charge itseU and hear evidence upon it, 
and either acquit or convict the accused parties 
after hearing them. We, therefore, refer back 

the record to the Magistrate in order that 
he should proceed as we have indicated. 

With regard to the second order given 

by the Magistrate, after he had stopped the 

case and adjourned it sine die, it appears 

:tiiat the attorney for Mr. Yuillemain asked 

him to order the accused not to disturb the 

r 

p^session of his client. We think that in 
a case of this nature the Magistrate had 
no jurisdiction to give such an order. If 
it was a recommendation^ as suggested by 

the learned counsel for Mr. Yuillemain in 
this Court, which he intended to make, of 
course it may or may not be followed by 
the defendants ; but if it was intended as 
a judicial order, the Magistrate had no juris- 
diction to give it ; and if Mr. Yuillemain is 
further disturbed and he thinks he has a 

right to obtain an injunction, that injunction 
must b3 obtained from the Supreme Court 
before which the principal action has been 
entered. 



We also think that each party to the case 
should bear his own costs. We have been 
asked to decree that the Magistrate was 
wrong in adjourning the case sine die, and 
at the same time that he should have dis- 
charged the prisoners at once, which was 
the principal part of the case before us. 

This the applicants have not obtained from, 
the Court and therefore we think they are 
not entitled to their costs, on the other hand" 
we have held that the second order of the 

Magistrate should be considered as ''pro 
non scripto,"; we are therefore of opinion 
that each party should bear his own costs. 



SUPREME COURT 



Appeal fboh decision of Mastsb — Personal 
RIGHT — ^Bbal right— Vendor — Purchaser 
Excess of interest— Deduction— Renon- 
ciation— Rights OF THE heirs- Rights of 

purchaser -^ TiERS-DiTBNTBUE — APPEAL. 

dismissed. 

m 

A debtor sold his property to one of his sons, 
on condition that the purchaser should pay 
the mortgage debt on the said property. 

The property was subsequently seized, when 
the purchaser tendered the amount of tho 
debt, deducting, however, a considerable 

proportion thereof, for excess of interest 
alleged to have been paid by the vendor in 
his life time. 

The Master having disallowed the deduction^ 
on the ground thai the vendor by askijtg 
his purchaser to pay the whole amount of 
the debt, must be held to have renounced 
the right which he may have had of claim* 
ing back the interest overpaid, ths debtor 
appealed* 

By the Court : 
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lo. We cannot, as at present inform^ «l^oifb 
that there has been such a renuneMion an 
the part of the vendor» 

2o. Admitting that the right of claiming hack 
the excess of interest ho still in ewistenee, 
that right is a personal, not a real one. 
It may still belong to all the heirs of the 
vendor, hut not to the appellant in his 
capacity of purchaser {tiers-détenteur). 

80. As a consequence, the appellant, in his 
capacity of tiers-détenteur, was not enti» 

tied to make the deduction from the prit^ 

cipal sum due hy him. 

Appeal dismissed with costs. 



LEMASSON,— Appellant- 

and 
DESCUBES,<-Bespondent. 



Before 

His Honor Sir E. J. Leclbzio Et.^— • 

Cliief Judge. 

and 

His Honor A, Mubb,— Puisne Judge. 

H. Galea,— Counsel for Appellant. 
V. DucASSB,— Attorney for the same. 

V. Dblapayb,— Counsel for Bespondent. 
A. B0HAN9— Attorney for the same. 
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JlTSOMENT 

Delivered by His Honor The Chibf Judob, 

This is an appeal from the Master^s deci- 
mon by which he declared insufficient real 
tenders made by the appellant, in order to 
put an end to the proceedings in levy o£ 



his property seused h^ the Bcapondehte» 
It appears that the prindpal sum doe is a 
nmm of Bs« 8000, and the party seised whd 
is the appellant to day, wanted to «dduoe 
that sum by deducting from it what he 
called OTcrpayments of interest made, by his 
predecessors. There is evidence that, during 
^ a certain number of years, the former 
^proprietors paid upon tlMi claim 12 peif 
cent interest, instead of 9 per cent, find the 
pretention of the party who is now the 
owner of that property, and upon whom the 
levy has been made for the mortgage claim 
which is due by him and whicU he has 
accepted to pay, is to set o£E against this 
daim the difference of interest between 9 
and 12 0/0 paid by his predecessors. The 
mortgage claim was due ilrst by Mr. 
Lemasson «enior, then by a man called 

Lazare, and afterwards by Mr. Lemasson 
senior himself who sold to the defendant 

in tiie year 1877, more than ten years ago. 
From the account which has been filed and 
upon which the real tenders are based, it 
would appear that if the appellant had the 

right to claim back the interest said to have 
been overpaid, there would be a rather 
considerable deduction to be made from 
the capital sum which is due, but the ques- 
tion is precisely to know whether that right 

belongs to him. It was argued for the .. 
appellant here that that right was a sort of 
mixed right, participating both of the nature 
of a real right and of a personal right ; but 
we have no doubt whatever here that the 
right is a personal right, a personal right 
which belonged,partly or wholïyjtoLemaason 

senior, which may or may not exist now^ or 
may or may not belong to his heirs^ bat 

here we have not the defendant before w 
in his oapacit/of heir^ but in his capacity 
of purchaser (of tiers-détenteur), and there 
is no doubt that it is nota right which 
attaches to the real property, but a personal 
right which mayor may not belong now 
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LenasBo/i. As a conseqaencej 
iSjiB^ pnrchasep ia Mb capacity of '^ tiers- 
détmitetir-^' is not entitled to make the 
dedoction from the capital snm wliicli 
is due to him* 

It was said that the Master had declared 
in his judgment^ that, in his opinion^ Ernest 
Lemasson, by adûng|L his purchaser to pa^^ 
that stini and bjiVpilcing a delegatiop for the^ 
payment of that sum, had renounced the 
righf which he may have had at that time 
of claiming back the amount of interest 
?rhich was overpaid by him. The Master 
appears from his decision to have decided 
that tl^re was a sort of renunciation on the 
part of Ernest Lemasson to that effect. 
We are not disposed to share his views to 
that extent. We do not think that a sale made 






by Lemasson would imply such a renun- 
ciiGktion as far as we aiij|||b present informed. 

We do not wish, however, to express now 
any final opinion with regard to the yalue 
of the renunciation such as the Master 
considered it to exist ; but the point on 
which we have no doubt whatever is that 
the right, if it still exists, is a personal right 
which Ibay belon^io the heirs Lemasson 
but which has not*been transfered with the 
right oro^er^ip when the property was 
sold by Len^asson to the appellant, one of 
his spns, and tlmtT^iiis latter, in his eapacity 
of purchaser, m» certainly no aright to set 
oflf a claim of that nature against the capital 
sum which he had promised to pay. 

We must therefore dismiss the appeal 
with costs. 
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